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INDEX 
NO.: 19268-1 1 

SUPREME COURT - STATE OF NEW YORK 
IAS PART 39 - SUFFOLK COUNTY 

PRESENT: Hon. DENISE F. MOLIA 
Justice of the Supreme Cour t  

WELLS FAKGO BANK, N.A., AS TRUSTEE FOR 
T H E  REGISTERED HOLDERS OF RENAISSANCE 
HOME EQUITY LOAN ASSET-BACKED 
CERTIFICATES, SERIES 2004-3, 

Plaintiff, 

-against- 

STEVEN SOPKO, T H E  COUNTY OF SUFFOLK, 

MOTION DATE: 1-30-13 
ADJ. DATE: 
Mot. Seq. #: 001-MG 

LEOPOLD & ASSOCIATES, PLLC 
Attorneys for Plaintiff 
80 Business P a r k  Drive, Suite #110 
Armonk, N.Y. 10504 

CAMPOS, LAZAR & MARTIN, PLLC 
Attorneys for Defendant 
475 Montauk Highway 
West Islip, N. Y. 11795 

“,JOHN DOE #1” through “JOHN DOE #12,” 
the last twelve names being fictitious and unknown 
to plaintiff, the persons o r  parties intended being 
the tenants, occupants, persons o r  corporations, 
if any, having o r  claiming a n  interest in o r  lien 
upon the premises, described in the complaint, 

Defendants. 
X 

Upon tlic following papers numbered I to 9 read on this motion for suinmai-y judgment: Notice of 
Mo~ioii!Order t o  Stio\v Cause and supporting papers 1 - 9 ; Notice of Cross Motion and supporting papers ; 
Answering Affidavits and supporting papers : Replying Affidavits and supporting papers ; Other ; 
(( 3 ’ ) it is, 

ORDERED that this unopposed niotion by the plaintift’lcounterclaim-defendant for. inter alia. 
an ordcr: ( 1 ) pursuant to CPLR 3212 awarding summary judgment in its favor striking the 
cietendant ~~oiiti~crclaiin-plaiiitif~ Ste~feii Sopko’s answer. and dismissing his affirmatike defenses and 
~oi i~ i tc r~ la in is :  ( 2 )  pursuant to CPLR 321 5 fixing the defaults of the non-answering defendants; ( 3 )  
puisuant to Rf’Af’I. $ I321 appointing a referee to (a) compute amounts due under the subject 
mortgage: a i d  ( b )  euamine and report kvhether the sub.ject p r e ~ n i s e ~  should be sold in onc parcel or 
iiiultiplc p - c c I \ :  and (4) amending the caption. is granted: and it is fiirther 
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ORDERED that the plaintiff is directed to serve a copy ofthis Order with notice ofentry upon 
all parties who have appeared herein and not waived further notice pursuant to CPLR 2 103(b)( 1). (2) 
or (3)  within thirty (30) days of the date herein, and to file the affidavits of service with the Clerk of 
the (’ourt. 

_ .  I his is an action to foreclose a mortgage on the residential real property known as 133 Bay 
Shore Road, Deer Park. N Y  11729. On July 30, 2004, Steven Sopko (the defendant mortgagor) 
executed ;I fivecl rate note in favor of Delta Funding Corporation (Delta) in the principal sum of 
$265.000.00. ‘1-0 secure said note, the defendant mortgagor gave Delta a mortgage also dated July 30, 
2004 on the property. The mortgage indicates that Mortgage Electronic Registration Systems, Jnc. 
(MERS) was acting solely as a nominee for the Delta and its successors and assigns and that, for the 
purposes ol’recording the mortgage, MERS was the mortgagee ofrecord. The note contains an undated 
allonge, whereby Delta endorsed the note to the plaintiff without recourse. By assignment dated 
August 6 ,20 10, MERS, as nominee for Delta, memorialized the transfer of the mortgage and the note 
to the plaintiff. ‘The assignment was subsequently recorded in the Suffolk County Clerk’s Office on 
September 28, 201 0. 

The defendant mortgagor allegedly defaulted on the subject loan by failing to make his monthly 
payment of principal and interest due on January 1 ,  201 1 ,  and each month thereafter. After the 
defendant mortgagor allegedly failed to cure his default, the plaintiffcommenced the instant action by 
the filing o f a  lis pendens, summons and verilied complaint on June 14,201 1. Issue wasjoined by the 
interposition of’the defendant mortgagor’s answer verified on September 12,2012. 

By his answer, the defendant mortgagor generally denies some of the allegations in the 
complaint. admits other allegations and asserts ten affirmative defenses and three counterclaims, 
alleging. among other things, lack of standing; failure to properly serve a default notice; unclean hands, 
bad faith and unconscionability; improper income verification; fraud in the loan origination; an invalid 
assignment ofthe note and mortgage; the statute of limitations; violations of the Truth in Lending Act 
( I I L A ) .  15 lJSC 1601, e/ xy., predicated upon, inter alia, fraud and misrepresentation with respect 
to the loan application: violations ofthe Real Estate Settlement Procedures Act (RESPA), 12 USC 5 
2601. e/  seq.. predicated upon improper loan servicing by the plaintiffand/or its agents; and violations 
of‘ the N c u  York State Banking Laws, predicated upon, inter alia, fraud and niisrepresentation in 
connection with the loan application as well as improper fees and “kickbacks.” 

In res;pcmsc. the plaintiff/counterclaiin-defendant has filed a reply dated September 26, 20 1 1 
\\ Iiich includes thirteen affirmative defenses. alleging. inter alia. failure to state a cause of action: 
improper counterclaims that may not be interposed in this action against the plaintift estoppel; waiver 
ol’thc riglil to interpose counterclaims; waiver of all defenses: frivolous counterclaims lacking a legal 
basis: clocunientary evidence: expiration of the statute of limitations: defendant mortgagor’s own 
culpablc conduct: l‘ailure to mitigate damages: defendant mortgagor’s own lack of diligence; laches: 
and lacl, of a factual basis for the affirmative defenses in the answer. The remaining defendants ha re  
ncitlier an5\\ered nor appeared. By a written stipulation between the plaintiff and the defendant The 
Count! of’ Suffolk (Sufl‘olk), filed in the Suffolk County Clerk’s Office on September 13. 201 1. all 
c au s c s o 1’ ii c t 1 on ~5 ere d i s con t i nued against S i t  ffo 1 k . 

[* 2]



%'ells Fargo Bank. N.A. v Sopko. et. al 
111dc~ 30.: 19268-1 1 
I'g. 3 

I n  tmnpliance with CPLR 3408, two foreclosure settlement conferences were held before the 
mortgage foreclosure conference part on March 2 and May 2.201 2. At the last conference. this case 
n a s  dismissed from the conlerence program as the loan was not modified and as this action was not 
otherwise settled. Accordingly, the conference requirement imposed upon the Court by CPLR 3408 
and/or the I.a\bs 01'2008, Ch. 472 $ 3-a as amended by Laws of2009 Ch. 507 $ 10 has been satisfied. 
N o  liirther conference is required under any statute, law or rule. 

I'arenthetically. by Order dated February 4,20 13 (Molia. J.), this Court granted a motion (002) 
made by the defendant mortgagor's prior counsel, seeking permission to be relieved herein. Pursuant 
to said Order. the defendant mortgagor was directed to advise the Court, in writing within thirty (30) 
days ofreceipt ofa  copy of said Order, with notice ofentry, of the name, address and telephone number 
of new counsel. According to the records maintained by the Court's and the Suffolk County Clerk's 
databases. the defendant mortgagor was served with a copy of said Order with notice of entry, and he 
retained new counsel as noted above. 

Thc plaintiff/counterclaim-defendant now moves for, among other things, an order: ( 1  ) 
pursuant to CPLR 3212 awarding summary judgment in its favor striking the defendant 
mortgagor/counterclaim-plaintiff's answer, and dismissing his affirmative defenses and counterclaims; 
(2) pursuant to CPLR 32 15 fixing the defaults ofthe non-answering defendants; (3) pursuant to RPAPL 
$ 132 1 appointing a referee to (a) compute amounts due under the subject mortgage: and (b) examine 
and report whether the subject premises should be sold in one parcel or multiple parcels; and (4) 
amending the caption. 

A plaintiff' i n  a mortgage foreclosure action establishes a prima facie case for summary 
judgment by submission of the mortgage, the note, bond or obligation, and evidence of default (see,  
Valley Natl. Batik v Deutsclie, 88 AD3d 691, 930 NYS2d 477 [2d Dept 201 I ] ;  Wells Fargo Bank v 
Kcirla. 71 AD3d 1006, 896 NYS2d 681 [2d Dept 20101; Wash. Mut. Bank, EA. v O'Coniior, 63 
AD3d 832, 880 NYS2d 696 [2d Dept 20091). The burden then shifts to the defendant to demonstrate 
"thc existence o f a  triable issue offact as to a bona fide defense to ihe action, such as waiver, estoppel, 
bad faith, li-aud. or oppressive or unconscionable conduct on the part of the plaintiff' (Capstone Bus. 
Credit, LLC 11 Ittiperin Family Rralfy, LLC, 70 AD3d 882, 883, 895 NYS2d 199 [2d Dept 20101). 

Wherc the issue ofstanding is raised by a defendant, aplaiiitiff must prove its standing in order 
to be entitled to relief( \ee, CitiMortgage, Inc. v Rosentlial. 88 AD3d 759, 93 1 NYS2d 638 [2d Dept 
201 1 J )  A plaintift'has standing where it is the holder or assignee ofboth the subject mortgage and of 
thc underl! ing note at the time the action is commenced (see. Bank of N. Y. vSilverberg, 86 AD3d 274, 
026 NYS2d 533 [2d Dept 201 11; U.S. Bank, N.A. I) Collymore, 68 AD3d 752, 890 NYS2d 578 [2d 
I k p t  2009)) . * A s  a general matter. once a promissory note is tendered to and accepted by an assignee. 
the mortgage passes as an incident to the note'' (Bnnk o fN.  Y. v Silverberg, 86 AD3d 274. \ i / p m  at 
3x0. \OC>.  M<)rtg(lge EIK. Registrtltioii Sp., Itic. v Coc[kley. 41 AD3d 674, 838 NYS2d 622 [ 2d Dept 
2OO71) - .RJ  contrast. a transfer of a mortgage n ithout an assignment of the under11 ing note or bond 
IS ;I n u l l i t J .  and no interest IS acquired by it" (Batik of N. Y. v Silverberg. 86 AD3d 274,  pi^/ at 280 
jcttation omitted]. w e .  LaSnlle Bank Nut/. Assii. vAlretrrrt. 59 AD3d 91 1 ,  875 NYS2d 595 [3d Dept 
30091) " I  tther a tvrittcn assignment of the underlying note or the physical delivery of the  note prior 
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t o  the comnienccment ofthe foreclosure action is sufficient to transfer the obligation" (U.S. Bank, N.A. 
v Co1I)wiore. 68 AD3d 752. s i i p t r  at 754). 

B y  its submissions. the plaintiff established its prima facie entitlement to summary judgment 
on the complaint ( see .  CPLK 32 12: RPAPL $ 132 1 : U.S. Baiik Natl. Assn. v Deizcrro, 98 AD3d 964, 
050 NYS2d 5 8  1 [2d Dept 201 21; Capital One, N.A. v KnollwoodProps. II,  LLC. 98 AD3d 707.950 
NYS2d 482 [3d Dept 20121: HSBCBmk USA, N.A. vscliwartz, 88 AD3d 961,931 NYS2d 528 [2d 
I k p t  20 1 11).  I n  the instant case, the plaintiff produced the note with an allonge, the mortgage, the 
assignment and evidence ofnonpayment (see, Fed. Home Loan Mtge. Corp. v Karastatliis, 237 AD2d 
5 5 8 .  655 NYS2d 63 1 [2d Dept 19971; First Trust Natl. Assn. v Meise/s, 234 AD2d 414,65 1 NYS2d 
121 [2d Dept 19961). 

'Ihc plaintiff demonstrated that, as holder of the note, .with an allonge containing proper 
endorsement, and as the assignee of the mortgage, it has standing to commence this action (see, Bank 
of New York v Silverberg, 86 AD3d 274, supra; First Trust Nail. Assn. v Meisels, 234 AD2d 414, 
s i p x i ) .  Thc plaintiffalso submitted, inter alia, an affidavit from the plaintiffs representative, whereby 
the officer verifies the statements in the complaint, wherein it is alleged, inter alia, that the plaintiff is 
the owner and/or holder of the note and the mortgage, and was so at the time of commencement (see, 
U.S. Bank, N.A. v Collynzore, 68 AD3d 752, szipro). Furthermore, UCC 5 9-203(g) explicitly provides 
that the assignment of an interest of the seller or grantor of a security interest in the note automatically 
transfers a corresponding interest in the mortgage to the assignee. In this case, the assignment dated 
August 6 -20  10 memorialized the transfer of the mortgage and note to the plaintiff. Thus, the plaintiff 
established that i t  took possession of the note, prior to the commencement of the action and was the 
holder thcreof as such note contained an allonge with an endorsement to it on the face thereof. 

The plaintiff also submitted sufficient proof to establish, prima facie, that the remaining 
al'tirniative defenses set forth in the defendant mortgagor's answer and the counterclaims asserted 
therein, are subject to dismissal due to their unmeritorious nature (see, Becher v Feller, 64 AD3d 672, 
884 NYS2d 83 [ 2d Ilept 20091; Wells Fargo Bank Minn., Natl. Assn. v Perez. 41 AD3d 590, 837 
NYS2d 877 [2d Dept 20071; Coppci v Fabozzi, 5 AD3d 718, 773 NYS2d 604 [2d Dept 20041 
[ iiticiipportcd crffir.mcrtive defense) Lire kicking in merit]: see also, Mandariiz Trndiizg L f .  v 
Wilrlenstein. 16NY3d 173, 178,919NYS2d465 [2011];MornlesvAMSMtge.Servs., Inc.,69AD3d 
601. 692. 897NYS2d 103 [2dDept 2010) [C'PL1(3016[b] reqziirer tlicitthec.ircrimsf~itricer off imidhe 

~ ( ~ ( c ~ L I  i n  tletciil I '  iticliiding \pecifirc (kite\ undi teni)] ,  Albertina Realty Co. v Rosbro Realty Co.. 258 
NJ'472. 475-76. 1 80 NF 176 ( 19321 ("urccelerution rc/~izise doer not conslitztte i i forf~~ihire or.pencilty"' 
( i d  'lhc filing of (he r iiiiiinon) Lind iwi f ied coniplnirit mid lis pendens constitiiter CI \wlitl election" fo 
u c c e ~ / e ~ ~ i ~ i ~ j :  Moliiio vscigcrnior~'. 105 AD3d 922, 963 NYS2d 355 [2d Dept 201 3) /u,mi i* t j I  clmining 
1hc j  d ' e fc~i i~e  of C I  confr*cic'~ of crdhe,ion r i i i i r t  s h o ~  rhci! (he coritruc~ i c  rinrearoncihle or iinliitt or ivoiild 
c oiitin\~orw p i ih l i c  policy, or thnt (he contrwct ic irwolid hecozice of fititid or o~~err*earching]: Gillmari 
11 Clime Martlitittan Baiik, N.A.. 73 NY2d 1.  537 NYS2d 787 [ 19881; Baroii ASSOC., LLC v G(trci(i 
Croirp Eizters.. 96 AD3d 793. 946 NYS2d 6 1 1 [2d Dept 20 121 ~i inc .~n~c i~r i c ib i l i t~~  g e m i  trlly not CI 

tlofclii\c 1. CFSC C(ipifa1 Cory. XXVII v W. J. Bnclinittn Meclt. Sheet Metal Co., 247 AD2d 502. 669 
Nj7S2d  ??(I [2d  Ikp t  19981: Patterroii vsonzerset Iiivs. Corp.. 96 AD3d 817, 817, 946 NYS2d 217 
12tl l k p t  20  12 1 [ " ( I  p~ii*\\i who \ig/i\ I I  1Jocii~7ieii1 11 ilhoiit my 1~rlitl o ~ c i i w  for hmi/ i<y fuilcd IO reird it 

[* 4]



\‘ells Fargo Rank, N.A. v Sopko. et. al. 
Index No.: 19268-1 1 
Pg. 5 

i ,s ‘~’or i~’ l i r . s i~~e~~,  horrncll by its terms”]; Emigrant Mtge. Co, Itic. v Fitzpatrick, 95 AD3d 1 169, 945 
NYS2d 697 [ 2d Ilept 20 121 [cliiinzed violations qfGenei*al Business Law $ 349 andlor engiigerneni 
in rlc.c~eptii-e hiisiness prr~ctices do not geneially give rise lo cluirns agcrinsi LI lender]; Argent Mtge. 
Co., LLC ~Mentesana.  79 AD3d 1079, 91 5 NYS2d 591 [2d Dept 20101 [iimflordability of’loan will 
no/ sirppoi*i d~~murges claim cigainsi lender and is no1 a u’c ftnse to a,foreclosirre action] ; Grogg v Soutli 
Rrl. ASSOCS., L.P.. 74 AD3d 1021, 907 NYS2d 22 [2d Dept 20101 [the mere denial qf’receipt of‘lhe 
no1icLJ oj’  Lkjiiiilt is inmfficieril to yebut the presirmption of‘ delivei-y]; La Salle Bank Nut. Awn. v 
Kosarovicli, .3 1 AD3d 904, 820 NYS2d 144 [3d Dept 20061 [chimed violations qf the Tmth In 
Lending Aci t lo noi constitute r@irmative cl<jinse.s fo a.fiireclostrr*e action]; FGH Realty Credit Corp. 
v VRD RetrltjT Corp.. 23 1 AD2d 489, 647 NYS2d 229 [2d Dept 19961 [no iulicl d<ftn.w or clnim of 
e.v/oppel ~ i , h e r ~  riioi.igci~eprovisioii bars orul modijicaiion]; NacigatuckSav. Bank v Gross, 2 14 AD2d 
549, 625 NYS2d 572 [2d Dept 19951 [irnszibstantinted allegations offacts are insufficient to raise N 

tritrhle isszre q f j h  with respect to an estoppel dejense] ; Connecticut Natl. Bank v Peaclz Lake Plaza, 
204 AD2d 909, 612 NYS2d 494 [3d Dept 19941 [dejense based tpon the doctrine qf’zinclean hunds 
Itrcks rnerii where LI d&ndunt,juils to come jorward with admissible evidence of showing immoral or 
zri~c.oi~.~cioriuble behcrvior] ; Deirtsclte Bank Natl. Trust Co. v Campbell, 26 Misc3d I206A, 906 
NYS2d 779, 2009 NY Slip Op 526780 [U] [Sup Ct, Kings County, Dec. 23, 2009, Miller, J.] [a 
disclo.sirr.e violation o f  ihe R e d  Estate Settlement Procedures Act, 12 USC 260 1, ef seq., does not 
consliiiitr I I  iulid ~ k f i i i ~ e  to u mortgage foreclosure]). 

As the plaintiff duly demonstrated its entitlement to judgment as a matter of law, the burden 
of proof shifted to the defendant mortgagor (see, HSBC Bank I/sA v Merrill, 37 AD3d 899, 830 
NYS2d 598 [3d Dept 20071). Accordingly, it was iiicumbent upon the defendant mortgagor to produce 
evidentiary proof in admissible form sufficient to demonstrate the existence of a triable issue of fact 
as to the affirmative defenses and as to the counterclaims (see, Baron ASSOC., LLC v Garcia Group 
Enters., Inc.. 96 AD3d 793,946 NYS2d 61 1 [2d Dept 20121; Wash. Mut. Bank v Valencia, 92 AD3d 
774, 939 NYS2d 73 [2d Dept 20121; Grogg vsoutlt Rd. ASSOCS., LP, 74 AD3d 1021, .rzpr*a). 

I he defendant mortgagor’s answer is insufficient, as a matter of law, to defeat the p1aintifi.s 
unopposed motion (xe, Flagstar Bank v Bellafore, 94 AD3d 1044,943 NYS2d 551 [2d Dept 20121: 
Argent Mtge. Co., LLC v Mentesana. 79 AD3d 1079, siipi~a). Further, the affirmative def‘enses and 
counterclaims asserted by the defendant mortgagor are factually unsupported and mithout apparent 
nieri t ( \CY. Grogg v Soutli Road Assocs., L. P., 74 AD3d 1 02 I . s i p r r r ;  Citibmk, N.A. v Souto Geffen 
Co.. 23 I AD2d 466, 647 NYS2d 467 [ 1’‘ Dept 19961; Kaliramnii v Countrywide Home Loans, Iric.. 
886 1; Cupp 2d 1 14 [US Dist Ct. ED NY 20121). In any event, in instances where a defendant fails to 
oppow a motion Ibr summary judgment. the facts. as alleged in the nioving papers, may be deemed 
cidmitted and there is. i n  ef’fect, a concession that no question offact exists ( see  genertrlly. Kiieline & 
Nrigel, Inc. v Bairlen. 36 NY2d 539. 369 NYS2d 667 [ 19751: \ee crl5o. Madeline D’Antliotiy Enters., 
Inc. 1’ Sokolorurkj~. 101 AD3d 606, 957 NYS2d 88 [ I ”  Dept 20121; Argent Mtge. Co., LLC v 
Mcntcwn(i. 79 /\113d I 079, 51rpw). Under these circumstances. the Court finds that the defendant 
mortgagor l’ailcd to  rebut the plaintiff-s prima facie showing of its entitlement to summary judgment 
q i i e s t ed  h> i t  ( ~ L J C .  Rossrock FiriirlII, L.P. v Conintack Inv. Group, Inc.. 78 AD3d 920, 912 NYS2d 
7 1 [ 2 d  Dept 201 01: \QQ gciicv.nlly, Hermitage Ins. Co. Trance Nite Club, Inc..  40 AD3d 1032, 834 
NJ’C2d 870 [2d Ilept 20071). The plaintiff. therefore, is awarded summary judgment striking the 
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de feiidant i1iortgagor.s answer. and dismissing his affirmative defenses/counterclaims in their entirety 
( c c ~ e .  Argent Mtge. Co., LLC v Meiitesana, 79 AD3d 1079, sirpra; Fed. Honie Loan Mtge. Corp. v 
Krrrtisttitliis, 237 AD2d 558.  sipro: srr Lqenercilly, Zirckerman v City of New York, 49 NY2d 557,427 
NYS2d 595 [ 19801). 

'The branch ofthe instant motion wherein the plaintiff seeks an order amending the caption by 
substituting Janet Smith (Smith) as a party defendant for the fictitious defendant John Doe #1, excising 
the fictitious defcndants. John Doe # I  through #lo,  and excising the defendant Suffolk, is granted 
pursuant to CP1,K 1024. By its submissions, the plaintiff established the basis for this relief (see, 
Flcrgstnr Rank v Bellafioore, 94 AD3d 1044, supra: Neighborhood Horis. Servs. N. Y. City, Inc. v 
Mrltzer, 67 AD3d 872, mprcl). All future proceedings shall be captioned accordingly. 

By its moving papers, the plaintiff further established the default in answering on the part of 
the newly substituted defendant, Smith, as she never answered the complaint (see, RPAPL $ 1321; 
HSBC Bank USA, N.A. v Roldan, 80 AD3d 566, 914 NYS2d 647 [2d Dept 201 11). Accordingly, 
Smith's default is tixed and determined. Since the plaintiff has been awarded summary judgment 
against the defendant mortgagor, and has established the default in answering by Smith, the plaintiff 
is entitled to an order appointing a referee to compute amounts due under the subject note and 
mortgage (.see, RPAPL 5 1321 ; &wen Fed Bank FSB v Miller, 18 AD3d 527,794 NYS2d 650 [2d 
Dept 2005l;Vt. Fed Bank v Chase, 226 AD2d 1034, 641 NYS2d 440 [3d Dept 19961; Bank ofE.  
Asia, Ltd. v Smith, 201 AD2d 522, 607 NYS2d 43 1 [2d Dept 19'941). 

Accordingly, this motion for, inter alia, summary judgment and to appoint a referee to compute 
is granted. The proposed long form order appointing a referee to compute pursuant to RPAPL 5 132 1 ,  
as modified by the Court, has been signed concurrently herewith. 

W Hon. DENISE F. IVIOLIA, J.S.C. 

FINAL DISPOSITION X NON-FINAL DISPOSITION 
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