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THOMAS A. BRESLIN, J.

Petitioner commenced a CPLR article 78 proceeding in New York

County to challenge a determination of the respondent Public

Service Commission (hereinafter PSC) relating to the adding of

Public Service Commission
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arrears owed to Con Edison on one apartment onto the account of

another apartment which petitioner resided in. Respondent has made

a motion in Albany County to change venue to Albany County and to
summon Con Edison as a necessary party to the proceeding.

Petitioner, in an unsworn letter, objects to a change of venue.

As respondent points out, CPLR 506 (b)(2) specifies that
proceedings against the PSC must be commenced in Albany County.

Accordingly, the timely motion for change of venue must be granted.

As to the motion to  summon a necessary party, respondent
states that it cannot provide the relief that petitioner seeks,
that ié, precluding Con Edison from obtaining the disputed amount
that Con Edison says is owed to it or the return of his money
already paid. An informal review decision of fespondent determined
that the utility’s transfer to petitioner’s open residential
accoﬁnt of the $321.06 balance from a closed residential account in
petitioner’s name was proper. Upon administfative appeal of that
determination, respondent upheld the determination. Respondent
points out that it cannot refund any money or order re-billing of
the electric account if petitioner were to succeed in this

proceeding and thus Con Edison must be joined as a party in order

for petitioner to obtain relief.
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In that Con Edison is arguably subject to the jurisdiction of

this court (see CPLR 1001[b]l), this court is required to order

petitioner to summon Con Edison, without consideration of the

discretionary factors listed in CPLR 1001 (b) (see Matter of Alexy v

Otte, 58 AD3d 967 [2009]).

Accordingly, the motion is granted and the venue is changed to

Albany County. In addition, petitioner 1s directed to serve

Consolidated Edison Company of New York, Inc. as a necessary party
to this proceeding with a copy of this decision and order, the
notice of petition, verified petition and all other papers filed in
this proceeding to date within 30 days of being served with a copy
of this court’s decision and order and notice of entry of the same.

This shall constitute the decision ahd order of this court.

It is further ORDERED that the New York County Clerk, upon
respondent filing with him a certified copy of this Decision and
Order, shall forthwith deliver to the Albany County Clerk all

papers and records in the above-titled proceeding and certified

copies of all minutes and entries.

The original Decision and Order is being returned to the
attorneys for the respondent. A copy of this Decision and Order

and all other original papers submitted on this motion are being
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delivered to the Albany County Clerk for filing. The signing of
this Decision and Order shall not constitute entry or filing under

CPLR §2220. Counsel is not relieved from the applicable provision

of that section respecting filing, entry and notice of entry.

~ So Ordered.
Dated: Albany, New York
S -
August &', 2013 DN S QDA e VAP \ s

Thomas A. Breslin, J.S5.C.

PAPERS CONSIDERED:

1) Notice of Motion dated May 30, 2013, Affirmation of Jonathan D.
Feinberg, Esq., dated May 30, 2013 with Exhibits, Respondent’s

Memorandum of Law dated May 30, 2013,
2) Letter by Petitioner dated July 17, 2013 with attachments.
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