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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK: IAS PART 63

____________________________________ X
A.T.A. CONSTRUCTION CORP.,
Plaintiff, Index No.:
15022672012
-against-
MAZL BUILDING LLC and
HIGH LINE HOLDINGS LLC,
Defendants.

ELLEN M. COIN, J.:

Defendants Mazl Buiiding‘LLC (Mazl) and High Line Holdings
ILLC (High Line) move, puféuant to CPLﬁ.3212, forran order
granting them summary judgment dismissing plaintiff A.T.A.
Construction Corp.fs complaint. According to plaintiff,

defendants still owe it $573;316.00 for construction services.

Defendants maintain that no money is due or outstanding.

BACKGROUND AND FACTUAL ALLEGATIONS

In 2005 Mazl purchased the subject property located at 214-
216 East 52" Street, New York, NY kBuilding). Thereafter, in -
November 2005, plaintiff, a general contractor, entered into an
agreement with Mazl to refurbish andfrenovate fhe Building into a
restaurant and luxury apartments. : Plaintiff describes this
contract as “based upon Time and Matérials supplied by
[plaintiff] for the construction ....” Compl 7.

On June 21, 2006, Mazl sold the building to nonpartysPatmos
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Fifth Real Estate, Inc. (Patmos). Defendants provide a written,
unsigned contract proposal from plaintiff dated November 6, 2006
for $1.99 million in construction services for the property.!
Defs’ ex C. Raba Abramov (Abramov)h the owner of Mazl, alleges
that Mazl was not a part of the new contract between Patmos and
plaintiff. Abramov Aff q 3. HoweVer, Abramov claims that Mazl
entered into a series of secured mortgage agreements with Patmos
for the construction, and that Mazl “paid directly to
construction labprers and material providers whatever Patmos-
endorsed invoices Mazl received.” Apramov reply aff q11.

According to Abramov, Patmos defaulted in 2009, and Masl
“unwillingly” took repossession of 37.5% of the property.
Abramov reply aff 914. A nonparty owned 62.5% of the property,
subsequently transferring this interest to High Line on November
10, 2010. Abramov is the owner of High Line.

Abramov indieates that after the repossession Mazl had to
hire people to cemplete and remedy the construction. He states
that plaintiff was not involved in the construction work that
occurred after the 2009 repossession by Masl, and, indeed, was
not even on the property.

Abramov claims that High Line had no contract with

plaintiff. He explains that plaintiff was never physically on

! Defendants maintain that this is the contract between
Patmos and plaintiff. The proposal is on plaintiff’s form, but

no other parties are named. :

—o-
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the property after High Line became an owner, and that High Line
was never involved in any of the construction.

In support of plaintiff’s contentions, although Mazl was not
part of the contract with Patmos, ‘plaintiff claims that it
“continued working as general contractor for the renovation of -
the Building with the knowledge and consent of both Patmos and
Mazl.” Compl 910. After High Line became an owner, plaintiff
maintains, High Line knew of and consented to plaintiff’s work.
Tsachy Mishal (Mishal), plaintiff’s-vice-president, states:

“Patmos was instructed by Abramov to enter a new

contract with [plaintiff]. [Plaintiff was] instructed

by Abramov to enter [sic] a new contract with Patmos,

and we were instructed by Abramov as to what the terms

would be. And, notwithstanding our new contract with

Patmos, we were instructed by Abramov that we would

continue to be paid on a time and materials basis by

Mazl, who would continue funding the job. Mazl

remained intimately involved in the work ([plaintiff]

performed at the property.”
Mishal Aff in Opp 95.

Plaintiff maintains that the contract between Mazl and

plaintiff began in 2005, and that plaintiff remained on the job,

pursuant to defendants’ direction, until August 2, 2011.

Plaintiff alleges that it qompléted its ébligations, thereby
earning the sum of $2,822,842.00. To:this date, plaintiff claims
that it is still owed $573,316.00. On December 30, 2011,
plaintiff filed a mechanic’s.lien on the premises in the amount
of $573,316.00.

In support of its contention that the job continued beyond

-3- ‘
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2009 and that its work was not fully paid, pléintiff provides two
checks Mazl issued to it in 2011. |

Defendants maintain that Mazl instructed plaintiff to work
only through 2006, and provide a list of Mazl payments to
plaintiff through 2006. Defs’ ex A. Defendants argué that the
two checks Mazl issued in 2011 were not for wbrk performed éfter
Mazl’s 2009 repossessioh of the Building. Instead, Abramov

claims, “The September $20,000 check was for work to a Staten

Island property and the September $80,000 check was an attempt to

settle the Patmos debt so as to avoid this very litigation.”
Abramov.reply aff 924 [emphasis in original].v

Defeﬁdants allege that plaintiff-Was not .involved in any
construction,work after the Mazl repossession in 2009. They
pro&ide deposition testimony frém plaiﬁtiff in a personal injury
action related to the property in which plainfiff’s principal
testified that it did not perform work on the.property after
2008. Defendants nofe that a certificate_bf occupancy was issued
in 2010, evincing that any material construction work would have
been performed by this date. Defendants also provide records
from the Departmeﬁt of Buildings which do not.1list plaintiff as
seeking work permits or as general Contractor after the 2009
repossession. Defs’ ex U. Howevef, defendanfs admit that Mazl
made payments to plaintiff totaliﬁgj$2,500 in‘December 2010, but

have no explanation for these payments. Defs’ ex X.

-4
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In response, plaintiff explains that while it was not

physically on site late in the construction process, “it

continued to provide services and subcontracted out the
renovation work.” Mishal aff ﬂl2.v Plaintiff,bﬁovides its bill
summary for the construction project, alleging WOrk.performed onv
the property as late aé August 2011. ‘Plaintiff states that one
of the repairs included chimney Qoik performed in August 2011, in
the amount of $53,889.00.7 | |

On March 25} 2011, a condominium declaration for the
property was filedf Prior to the filing, theipfoperty was Block
1325 and Lot 45.. Subsequent fo the filing, thé property becéme
block 1325 and lots 1301 through énd including‘1322. As of the
declaration, six of the units were_soid, withfa"seventh unit
allegedly being the condominium aséociation’s”ownership of the
common areas. The sold uﬁits are block 1325, lot numbers 1302,
1368, 1312, 1313,_1318, and 1319,_in addition to the sevénth unit
owned by the condominium boérd, presumébly lot 1320. Defs’ ex T.

Plaiﬂtiff’s méchanic’s lien named the.subjéct property as
214, 216 East 52° Street and listed the leCk;lOt numbers as
1325-45, 1301, 1303, l3d4;v1305, 1306, 1307, 1309, 1310, 1311,
1314, 1315, 1316, 1317, 1321, and 1322. Défs( ek Q.

Defendants claim that the lien-is invalid since both the

2 The court notes that in the bill summary this is listed

under September 18, 2011.

 _5_.




original block and lot numbers and’the superceded block- and lot
numbers are listed. This would effectively attach the lien to
the common elements of the condominium

Plaintiff maintains that the ‘lien is valid since it lists
the individual ﬁnits that plaintiff seeks to iien. It contends
that even if any of the named lots have been sold or extend to
common areas, the-iien can be amended nunc proftunc. Plaintiff
urges that it is premature to determine the identity of the
owners of the common area.

Plaintifffs first cause of action.seeks to collect on its
undischarged lienf The second cause of action is for breach of

contract. The third cause of action. is for unjust enrichment,

”

and the fourth cause of action iS'for_breach of trust under

article 3-A of the Lien Law.

In moving for summafy juddment, defendants maintain that the
lien.must be vaoated since plaintiff.imposed'the lien on an-
entire condominium, not just upon the units defendants own.
Defendants further contend that the lien has not been served on
the other owners, and that it was<nntimely filed. They note that
plaintiff has failed to respond to a demand fof documentation of
the lien pursuant to Lien Law §38;

On the breach of contract ciaim defendants maintain that
there was no contract afterv2006, ;Further, they argue that Mazl

contracted with plaintiff prior torPatmos’“ownership and that
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plaintiff was paid for all of-its‘wbrki In addition, they note
that High Line did not become an owner of the property until 2010
and contend that it did not have any dealings‘with plaintiff.
Thus, they argue,-it cannot be liable for breach of contfact.
Similarly, defendants claim that they should be granted
summary judgment oh'the unjust enrichment claim, since they did

not contract with plaintiff. Defendants assert that plaintiff,

despite having a contract with Patmos and not being paid by

Patmos, did not try to mitigate its damages by naming Patmos as a
party to this litigation. On;thé breach of trust_cauée of
action, defendants argue that fheylare éntitled to summary
judgment since there was no trust gstablishéd for this property
improvement.

DISCUSSION

I. Summary Judgment :

"The proponent of a motion for summary judgment must
demonstrate that. there are no material issues of fact in dispute,
and that it is entitled to judgmentlés a matter of law."”

Dallas-Stephenson v_Waisman, 39 AD3d 303, 306 (l“

_Dept 2007,
citing Winegrad v New York Univ, Med, Ctr.,‘64 NY2dv851, 853
(1985). Upon proffer of evidence establishing a prima facie case
by the movant, “the party oppésing a motion. for summary judgment

bears the burden of ‘produc{ing] evidentiary proof in admissible

form sufficient to require a trial of material questions of

i




fact.’” People v Grasso, 50 AD3dj535, 545-(iﬁ Dept 2008),
quoting Zuckerman v City ef New York, 49 NYZd 557, 562 (1980)..
The function of the court is one of issue finding; not issue
determinatioh. Ferrante v Americaﬁtbung Assn., 90 NY2d 623, 630
(1997) .

II. The Mechanic’s Lien:

Defendants seek to vacate.plaintiff’s‘lien in the amount of
$573,316.0d. ?rior to the declaration of the condominium, the
property was>block 1325 and lot 45.. After the declaration, the
property became block 1325 and lots 1301 throegh and including
1322. Plaintiff’e lien names thevowner of the propefty as
defendants and then includes in its identification of the
property block number 1325 and let ﬁumber 45. .

After the condominium deciaratieﬁ, seven ef the unitsrwere
sold. These seven unifs,,block 1325, lots numbers 1302, 1308,
1312, 1313, 1318, 1319 and 1320, ﬁe;e not listed on the lien.
Defendants contend that because the lien liSté‘the original block
and lot number, it is facially invélid. They argue that as a
result of the lien, the owners of ﬁhe seven sold units will be
unjustly encumbered. Block 1325, lot 45 is now not only owned by
defendants but is separated into distinct units. Therefore,
listing this block-lot number on tﬁe lien would also attach to
parts of the condominium that are coﬁmoh eiements. Furtﬁer,

these seven owners did not receive notice of the lien.
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Plaintiff éckndwledges that it may have éttached a lien to
the qommon‘elements but argueé thét‘the'lien'éan still be Valid
as to the lots which are lienable. =

Defendants cite several cases.suggesting thét'the lien is
void for various reasons. In one of their citations the
Appellate Division, First Department, vacated a mechanic’s lien
when the pétitioner,set forth the formé; superceded lot number
for the entire condominium, as it “failed to describe properly
the specific gondominium units;tha£'£he lienor sought to
encumber. ” Métter»of Atias Tile & Marble Works (S-& H 88 st.
Assoc.),‘191 ADZ2d 247, 248 (1“»Dept 1993). The lien was held
invalid under Real Propérty_Law §339—l énd Lien Lawl§9(7). Id.
The petitioner was then unable. to amendbthe lien pursuant to Lien
Law §12-a, since the original lien was not valid, and the
amendment would be prejudicial to an existiné mortgagee. Id.
ﬁefendants ciﬁe other cases in which the'courts,invalidated
liens for similér reasons. See e.g. Matte£3of M.M.E. Power
Enters. (Wolf & Son Enters.),'205_AD2d-631'(2d‘Dept 1994) ;

Matter of Country Vil. Hgts. Condominium, 79 Misc 2d 1088 (Sup

. Ct, Rockland County 1975).

Real Property Law §339-1 prdvides_in relevant part

“Subsequent to recording the declaration and while the
property remains subject to this article, no lien of
any nature shall thereafter arise or be created against
the common elements except with the unanimous consent
of the unit owners. During such period, liens may
arise or be created only against the several units and

-9-
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their respective common interests.”

Lien Law §9(7) provides that‘é'vélid'lien must contain a
description of the property subjecf to the lien that is
sufficient for identification. |

Defendants’ cases are distinguishable, and they have failed
to demonstrate that plaintiff’s lien notiée violated Real
Prqperty Law §339-1. 1In Matter of"ALIas Tile‘& Marble Works,
Inc., the lien was filed solely agéiqst a superceded single lot
number for the entire condominium building and did not identify
the individual units; Here, howevér} while plaintiff_did include
the block-lot ﬁumber applicable priof to the condominium
declaration, it also listed the individual unsold units still
owned by defendants. The sold ﬁnits were propgrly left out of
the notice of lien. | |

Nor did plaintiff’s lien violate Lien LaW'§9(7). It listed
the separate lot numbers assigned to each unit.upon conversion,
thereby properly describing the uniﬁs that plaintiff sought to-
encumber. “[W]hile the description is npt perfect, it adequately
identifies defendants’ property ih light'of the_liberal
éonstruction mandated by Lien Law §23.” Mussen v Franklih Sqg.
Assoc., V., LLC, 22 AD3d 1022, 1023 (3d Dept 2005); see also East
Coast Mines &1Materials Corp. v Golf Cqurse Props. Co., 228 AD2d
545, 546 (2d Dept 1996) (although'description:in lien included

too much property, defect not fatal; as lien “would be limited

-10-
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and restricted'oniy:to that parttagainstrwhich }t_could properly
be enforced”). S : L | -

Courts have_declined:to'rnvalidate.a 1ien where the
superceded single‘lot_number as;mellias:thedindiVidual |
condominium unitsomere identified'- Thus,'ln JKT: Constr Inc. v .
Rose Tree"Mgt.- Qs;\ Dev. Co. (2009 NY 511p op 31019[0], *9" [Sup Ct,
NY County 2009]),'the court heldﬁthat Where a‘llenorvidentified
the Superceded lot'number as-wellﬂasfthetindiyidual lot numbers,
the lien was stlll valld w1th respect to the unlt and storage
unit owned by the orlglnal owner;¥vIn 343 349 E. 50% St LILC v
W. Designe, Inc. (2008 NY_Slip Opg3l955£U}} f?,[Sup Ct, . NY County

»2008]), the court_permitted‘amendment~ofba lien>filed against a
superCeded condominium lot number, holdlng.that “there is no per
~
se rule that the use of superceded block and lot- numbers in a
Notice of Lien 1s a fatal defect Rather; the property
descrlptlon must be suff1c1ent for.the llen to be llmlted on its
face; to that property whlch thealrenor seeks,to encumber.

Llen Law - §12 -a states: the follow1ng,;inwpertinenthpart:

“2 In a proper case, the court may, upondfiye day’s

notice to existing lienors, mortgagees and owner, make

an order amending a noticejof lien 'upon a public or

private improvement, nunc pro tunc:. However, no .

amendment shall be granted to the prejudice of an

existing lienor, mortgagee or purchaser-in»good faith,
as the case. may be. - L . S

. . . : .
In thls case. the lien is dlstlngulshable from those 1n

defendants’ c1tatlons and cannot be deemed to 1mpose a “blanket
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lien” against an entire pfoﬁerty. Alfﬁough the lienAincorrectly
lists the original block-lot number,timprOper;ysattaching the
lien to the.common elements, it'also properly identifies the
individual, unsold unit numbersf' Aé éuch,‘thé lien ié invalid
with respect to the original biéck—lb;'numﬁer, bﬁt is otherwise
valid with respect to the individual lot numpbers.

Furthermore,:the lien can bé amended pursuant to Lien Law
§12-a, since, contrary to the cases relied«upoﬁ by defendants,
the lien is valid'with respect tb the_correct indiviaual unit
numbers, and properly describes them;. Defendants have not come
forward with any néw purchasefs of thé unsold units listed on the
lien. Accordingly, ﬁo one will suffer prejudice by such
amendment. The lien can be émended nunc pro tunc, to remove the
original block—iot number, thereby leaving'the property owned byv
defendants, the named owners. | |

Defendants argue that the lién sﬁould:be invalidated since
the owners of the property encumbered,by Ehe lieﬁ did not receive
service. Howevef, if the lien is amended‘withdrawing the
original block-lot number, then servicevoﬁ'the_éeven unit.owners
will not be required. Defendants have‘airéady been given proper
notice of the other property encumbe;éd by this lien.

Defendants argue that the lien was notitimely filed..
Pursuant to the Lien Law, a Valid mechaﬁic’s lien must be filed

within eight months of the final performance of work provided.

'f12f




Lien Law §10(1). _The lien was filed on December 29, 2011.
Defendants argue that plaintiff last provided services in 2008.
Plaintiff maintains that although it may not have been physically
present, its subcontractors were oﬁ.the_property as late as
August 2011, performing work at defendants’ request. As such,
according to plaintiff, the lien would be timely filed. Since
questions of fact remain as ‘to whether or not plaintiff performed
work in 2011, summary judgment on plaintiff’s first cause of
action upon its lien cannot be granted.

Defendants ailege that plaintiff exaggerated the lien, since
they “have no idea how Plaintiff has calculated its lien amount.”
Lien Law §39 States the following:*

“In any action or proceeding to enforce a mechanic's

lien upon a private or public ‘improvement or in which

the validity of the lien is an issue, if the court

shall find that a lienor has wilfully exaggerated the

amount for which he claims a lien as stated in his

notice of lien, his lien shall be declared to be void

and no recovery shall be had thereon.”

Plaintiff has-submitted its invoices for alleged
outstanding balances. “Inaccuracy in amount of lien, if no
exaggeration is intended, does not void a mechanic’s'lien;

willfulness also must be shown.”  Goodman v Del-Sa-Co Foods,

Inc., 15 NY2d 191, 194 (1965) (citation and interior quotation

marks omitted). Willfulness is a “credibility-based
determination....” Rosenbaum'V,Atlaé & Design Contrs., Inc., 66
AD3d 576, 576 (1%t Dept 2009). It is well settled that

S -13-
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credibility 1ssues are “properly left for‘the trler of fact.
Yaziciyan v Blancato, 267 ADZd 152 152 (lSt Dept 1999). As
such questlons of fact remain as to whether or not the lien is
exaggerated. . o '

Defendants allege that they.dld not understand the ba51s for
the lien and served demand for explanatlon pursuant to Llne Law |

§38. Plaintiff has yet to respond to thls demand Accordlng to

defendants, the llen is subject to Vacatur‘fpr such‘failure to

'respond,

As plaintifftcontends, thls argument 1srpremature The
court may vacate a lien only after the party refuses to comply:
with a»court—ordered Lien Law_§38ldemand,g:Defendants have yet to
petition the_court.to direct theullenor=to deliver a statement.of
the outstandlng Value.of“lahor aﬁawmat§££§is;“ See e.g. Gardinier -
v Healey, 222 AD2dh868,,869 (BdCDept'IQQSY. |

Thus, defendants‘have not met.their hurden demonstrating
their entltlement to summary judgment on the cause of action
seeking foreclosure of the mechanlc s.llen.. |

ITT. Breach of Contract:

Defendants contend that theucontract‘betWeen Mazl and

plaintiff began in 2005 and was completed_and paid for in 2006.

Defendants allege that plaintiff’s-claimfis actually upon a
second, unrelated contract between Patmos and plalntlff that

began in 2006. They rely on the $l 99 mllllon proposal for
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pléintifffs construction sérvices, which, they allege, was
between plaintiff and Eatmps. Deféndanté éiso_argue that High
Line should_ndt be a named party in thiévaction since it did_not
become an 6wner uﬁtil 2010 and never contracted with plaintiff.

Alfhough plaintiff concedes that there was a contract
between Patmos and plaiﬁtiff for cohstruction services, it
maintains that deféndants were still involved in this agreement.
According to plaintiff,.defendants:paid for the services rendered-
and plaintiff continued to perform work with the knbwledgé and
consent of both defendants. ThesetservicechQntinued until 2011,
after the time when High Line became an owner. |

Defendants further rely 5n the testimony of plaintiff’s
principal, in an unrelated personal injufy action,vthat plaintiff
cémpleted the job in 2009, an admission that it was not present
on the subject property.after_that date.-.Deféndants also provide
records from the Department of Buildings that name other
contractors as seeking work permits on the property after 2009.

Plaintiff provides copies of two chgcks dated from 2011,
paid to it by Mazl. ‘Ohe of the checks states. in the memo section
that it‘is for construction work af the subjecﬁ property.
Defendants maintain that these checks refer to the instapt
litigation, énd also for wbrkidone_at another pfoperty.

| Plaintiff argues tﬁat while'it may ﬁét héve been on‘the

property since 2009, its subcontractors continued doing

~-15-




[* 17]

el

renovation work at the Building thereafterﬁ in“support
plaintiff attaches a bill for labor and materlals llstlng the
subcontractors and the dates that they performed work on the
property up. until 2011.

The elements of a breach of contract claim are: (1) the
existence of a valid contract; (2)_perfqrmance:of the contract by
the injured party; (3) breach by the other party; and (4)
resulting damages. Morris v 702 E. Fifth St. HDFC, 46 AD3d 478,
479 (I“YDept 2007), eiting:Furia v_Faria,-li6 ADZd 694 (2d Dept
1986) . o | |

Although there may not be arwritten contract between
plaintiff and defendants for Servicea performed‘after 2006,
plaintiff has sufficiently demonstrated_that theie_may have been
an agreement between the parties for its services. The recdrd
indicates that Mazi at least paid for the construction services
after 2006 up until 2011, demonstratind some invdlyement in the
construction process. Although High Line did‘hot become an owner

until 2010, plaintiff has provided documentation of services

‘rendered after that date. Defendants’ allegations regarding

plaintiff;s credihility cannot be determined on a motion for
summary judgment. ‘Ferrante v Ameficah Lung Assn., 90 NY2d at 631
(court's function:en a motion for sunmary judgment is not to
assess credibility). | |

In considering a summary judgment motion, evidence should be

-16-
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viewed in the “light mbst favorable to the épponent of tﬁe
motion.” Peqple,v Grasso, 50 AD3d at 544, citing MarinelMidlénd
Bank, v Dino & Artie’s Automatic Transmission Co., 168 AD2d 610
(2d Dept 1990). As such, defendants’ motion'fof summary Jjudgment

on this cause of action is denied: -

IV. Unjust Enrichment:

As noted, défendants allege thét plaintiff Qas.performing
work pursuanf to’é contract between Patmos and plaintiff, and
that the unpaid balance relates,to'thatréontract.- Defendants
further claim thaﬁ they never requested plaintiff’s presence on
the property after 2009 and that they have no recollection of
plaintiff being present on the broperty as of that date.

Further, they insist that plaiﬁtiff must mitigate its damages by
attempting to collect from Patmos. ‘
, ' Unjust enrichment is classified as a “quasi-contract claim”.'
and invokes “én obliqaﬁion imposed by equity to prevent
injustice, in the absence of an éctual agreement between the
parties.”v Geofgia Malone & Co., Iﬁd.'v Rieder, 19 NY3d 511,'516
(2012) [internal qﬁotation marks and cifatidns omitted]. 1In

order to successfully plead a claim for unjust enrichment,

plaintiff must allege that “ (1) the other party was enriched, (2)

at that party’s expense, and (3) that it is against equity and
good .conscience to'permit the other party to retain what 1is

;, sought to be reco&ered.”‘ Id. Kintefnal'quotatibn marks and

.._17_
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citation omitted).

Plaintiff’s Vice—presidént alleges that until August 2,
2011, both defendants participated_ih the construction and
directed plaintiff. Mazl’s claim that it.had no relationship or
awareness of plaintiff’s presence at the property afte; fhe
Patmos contract is without merit.‘HMazl2écknowledges paying
Patmos’ invoices during the Patmos .ownership period.

Despite conceding that Mazl paid fdr plaintiff’s service

during the Patmos contract, defendants still maintain that High

Line was unaware and did not consent to any services performed by

plaintiff on the property after High Line became an owner. High
Line éléims that no privity exiStéd'between plaintifannd High

Line, since High Line did not have.aﬁy dealings with plaintiff,

and plaintiff was allegedly not even thSically oﬁ the property

aftervHigh Line became an owner. B -

“"Although privity is not fequired for an unjust enrichment
claim, é Ciaim will not bé suﬁpbrtéd if the connection between
the parties is too attenuated.” Mandarin Trading Ltd. v
Wildenstein, 16 NY3d 173, 182 (ZOil). The‘owner of Mazl also
owns High Line. Piaintiff asserts tﬂaf it provided work to the
property after High Line became an owner? Viewing.theveVidence
in the light most.favorable to plaintiff, é question of fact
remains as to deféndants’ allegatiéns ébﬁcerning’thé lack of

relationship between plaintiff and High Line. -

_18f g
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While the existence ofra contract generally will preclude a
claim for unjust enrichment, defeﬁdants deﬁy»entering into any
contract with plaintiff after 2006. Pappas v Tzolis, 20 NY3d
228, 234 (2012). Until the breach of contract claim is resolved,
it is premature to grant summary judgment on this guasi-contract

claim. Defendants’ contention that plaintiff didvndt mitigate

i1ts damages presents an issue of fact. Bernstein v Freudman, 180

AD2d 420, 421 (1°* Dept 1992)!

V. Trust Claim:

In its fourth cause of action; plaintiff alleges that

defendants may have received construction'financing,for the labor

and materials provided by plaintiff. As a result, plaintiff

argues, defendants’ use of these funds for purposes other than
paying plaintiff is a breach of trust under article 3-A of the
Lien Law. Article 3-A of the Lien Law creates

"ftrust funds out of certain construction payments or
funds to assure payment of subcontractors, suppliers,
architects, engineers, laborers, as well as specified
taxes and expenses of construction.’ We have '
repeatedly recognized that the ‘primary purpose of
article -3-A and its predecessors [is]  “to ensure that
‘those who have directly expended labor and materials
to improve real property [or a public improvement] at
the direction of the owner or a general contractor’
" receive payment for the work actually performed’”.”

Aspro Mech. Contr. v Fieeﬁ Bank, 1 NY3d 324, 328 (2004) (internal
citation omitted).
Defendants claim, and provide supporting documents to show,

that they financed the construction'project_and lent Patmos
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money. However, numerouévéccountiqg requiréments exist with
respect to arficlé 3-A, and defendants.have not.met'their initial
burden on a motion for summary judgment. NY Professional Drywall
of 0C, Inc. v Rivergate Dev.,_LLC, 100 AD3d 216, 221 (3d Dept

2012) . Although plaintiff cannot recover on duplicative claims,

it is entitled to.pursué both its trust fund remedies and

ordinary remedies in enforcing the lien.-'Métter of New Rochelle
Contr. Corp. v American Steel Erectors; 304 AD2d 581, 582 (2d
Dept 2003). | |

Accordingly, summary judgment‘is denied on this cause of
action.

CONCLUSION

Accordingly,vit is

ORDERED that defendants Mazl BuildinngLC and High Line
Hélding LLC’s motion for summary‘jgdgment,dismissing the

complaint is denied; and it is further

ORDERED that plaintiff A.T.A. Construction Corp. file an
amended notice of lien nunc pro tunc reflecting accurate block-

3 lot numbers.

Dated: September 13, 2013
ENTER:

"Ellen M. Coin, A.J.S.C.
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