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X
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Plaintiff Castlepoint Insurance Company (“Castlepoint”) commenced the instant action
seeking a declaration that it has no duty to defend or indemnify defendanl’ts 621 East, LLC
(“621") and Maurice Meker:zi (“Mr. Mekenzi”) in connection with an underlying action brought
by defendant Hannah Thomas (“Ms. Thomas”). Castlepoint now moves for an Order pursuant to
CPLR § 3212 fora judgmeqt that it has no duty to defend or indemnify 621 and Mr. Mekenzi.
Ms. Thomas cross-moves fo;r an Order pursuant to CPLR § 3212 declariﬁg that Castlepoint is
obligated to defend and inde"mm'fy 621 in the underlying action. Mr. Mekenzi also cross-moves

for an Order pursuant to CPLR § 602 consolidating the instant action with the underlying action.

Finally, 621 cross-moves for an Order pursuant to CPLR § 3025 for leave to amend its answer to
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allege certain affirmative defenses. For the reasons set forth below, Castlepoint’s motion for

summary judgment is granted, Ms. Thomas’ cross-motion for summary judgment is denied, Mr.

Mekenzi’s cross-motion for consolidation is denied and 621's cross-motion to amend its answer

is denied.

The relevant facts ar:e as follows. In or around November 2008, tastlepoint issued a
Commercial Lines insurancé: policy to 621, bearing policy number CPG7004501-08, effective
November 20, 2008 through November 20, 2009 (the “Policy”), as owner of a building located
at 621 East 170" Street, New York, New York (the “subject premises”).? Pursuant to the Policy,
the insured has liability coverage for “those sums that the insured becomes legally obligated to
pay as damages because of ‘bodily injury’” caused by an “occurrence,” which the Policy defines,
in pertinent part, as an “accident.” Additionally, the insured’s liability coverage is based on its
compliance with the followi‘ng condition:

2. Duties In The Event Of Occurrence, Offense, Claim Or Suit

a. You must see to it that we are notified as soon as practicable
of an “occurrence” or an offense which may result in a claim.
To the extent possible, notice should include:
(1)  How, when and where the “occurrence” or offense
took place; :
(2) . The names and addresses of any injured persons and
witnesses; and ,
3) The nature and location of any injury or damage
arising out of the “occurrence” or offense. '
b. If a claim is made or “suit” is brought against any insured,
you must: '
@) Immediately record the specifics of the claim or “suit”
and the date received; and
(2) ' Notify us as soon as practicable.
" You must see to it that we receive written notice of
the claim or “suit” as soon as practicable.
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On or about November 13, 2009, Ms. Thomas, a tenant at the suliject premises, allegedly
sustained personal injuries when a portion of the ceiling collapsed in the apartment where she
resided (the “incident™). By letters dated December 22, 2009 and July 2(;, 2010, Ms. Thomas’
attorney, Evan Foulke, notified 621 and Mr. Mekenzi of the incident and'requested that they
forward notice of the incidex:u to Castlepoint as the insurance carrier for t:he subject premises. In
or around August 2010, Ms. Thomas commenced an action in Bronx C01imty Supreme Court
against 621 and Mr. Mekenzi seeking to recover damages for the injurie§ she sustained in the
incident (the “underlying acfion”). The complaint in the underlying acti(;n alleged that she
sustained said injuries when the ceiling in her apartment “suddenly and without warning
collapsed and fell on top of her causing her to fall to the floor” and that said injuries were caused
by the negligence of 621, th%: alleged owner, and Mr. Mekenzi, the alleged managing agent, in
their ownership, control and maintenance of the subject premises. 621 was served with the
complaint in the underlying action through the Secretary of State on NO\;ember 4,2010. Mr.
Mekenzi appeared by service of his answer dated November 22, 2010. Asa result of its failure to
appear, on or about Octoberj20, 2011, Ms. Thomas moved for a defaultjudgment against 621 in
the underlying action. By Decision and Order dated November 17, 2011, Ms. Thomas’ motion
was denied for failing to der'nonstrate compliance with notice pursuant to CPLR § 3215(g)(4)(i)
and was granted Jeave to renew. On or about April 11,2012, Ms. Thomés moved to renew her
application for a default judgment against 621. Additionally, Mr. Mekehzi moved for summary
judgment on the ground that. he was not employed by 621 on the date of the incident. However,
the court denied Mr. Mekenzi’s motion as premature and a subsequent motion to renew and

reargue that decision was denied as well.
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Castlepoint alleges that it was first notiﬁed of the incident on May 7, 2012 when it
received a fascimile transmission from its agent, Morstan General Agency, Inc., which included a
cover letter from 621's insurance broker, Follman Insurance Brokerage, Ihc., dated May 7, 2012,
enclosing a first notice pack”age. Said package included a copy of the ACORD General Liability
Notice of Occurrence/Clairr; Form, the Policy’s renewal certificate, the summons, complaint and
affidavits of service in the u’ﬁderlying action, Ms. Thomas’ motion for a Edefaultjudgment and
order denying the motion asII well as the renewal application and two letters to Mr. Mekenzi
requesting that he place his Ican'ier on notice of the incident. However, the ACORD did not
indicate when 621 or Mr. Mekenzi received the initial notice of the incident.

Plaintiff alleges that on May 7, 2012, a file was assembled and sent to the claim
examiner, Nancy Hicks andlthat on that same date, Ms. Hicks called Paul Sohayegh (“Mr.
Sohayegh™), 621's principal,v and Ms. Thomas’ attorney, to gather information regarding the
incident and discuss the clai_m and potential coverage issues. Based on its investigation, plaintiff
alleges it confirmed that 621 and Mr. Mekenzi had knowledge of the incident via Ms. Thomas’
attorney’s letters, which wer;e purportedly mailed to them on December 2i2, 2009 and July 26,
2010, as well as 621's receipt of the pleadings in the underlying action via the Secretary of State
on November 4, 2010 and Mr. Mekenzi’s answer dated November 22, 2010. Thus, on May 15,
2012, plaintiff mailed the di‘sclaime; letter, based on late notice, to 621 and counsel for Mr.
Mekenzi and Ms. Thomas. Plaintiff then appointed counsel to defend 621 in the underlying
action pending resolution ofﬂthe instant action, filed on October 16, 2012, seeking a declaratory

judgment that it has no obligation to defend and indemnify 621 or Mr. Mekenzi in the underlying

action based on the late notice of the incident.
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The court first tums'i to Castlepoint’s motion for an Order pursuant to CPLR § 3212 for a
Jjudgment that it has no dut;' to defend or indemnify 621 or Mr. Mekenéi in the underlying action.
On a motion for summary jéldgment, the movant bears the burden of présenting sufficient
evidence to demonstrate théi absence of any material issues of fact. See'fAlvarez v. Prospect
Hosp., 68 N.Y.2d 320, 324 g?(1986). Summary judgment should not be g}anted where there is any
doubt as to the existence ofia material issue of fact. See Zuckerman v. éity of New York, 49
N.Y.2d 557, 562 (1980). O:jnce the movant establishes a prima facie rig_ﬁt to judgment as a matter
of law, the burden shifts to ;he party opposing the motion to “produce evidentiary proof in
admissible form sufficient tlf'o require a trial of material questions of fact"bn which he rests his
claim.” Id.

As an initial matter, !iCastlepoint has established its prima facie riéht to a judgment that it
has no duty to defend or indiemnify 621 or Mr. Mekenzi in the underlyiné action on the ground
that the defendants failed tof_comply with the notice provisions in the Poficy. “For years the rule
in New York has been that \!j_vhere a contract of primary insurance requirés notice ‘as soon as

b g
practicable’ after an occurre?pce, the absence of timely notice of an occu&ence is a failure to
comply with a condition prelfcedent which, as a matter of law, vitiétes thégcontract.” Argo Corp.
v. Greater New York Mut. 1;15. Co.,4 N.Y.3d 332, 339 (2005). “Strict campliance with the
contract protects the carrier égainst fraud or collusion; dgives the carrier ah opportunity to
investigate claims while eviélence is fresh; allows the carrier to make an émly estimate of
potential exposure and estab::ilish adequate reserves and gives the carrier an opportunity to

exercise early control of clai;ns, which aids in settlement.” Id. (internal citations omitted).

“Absent a valid excuse, a faizl_lure to satisfy the notice requirement vitiates the policy, and the




insurer need not show prejt}dice before it can assert the defense of nonéOmpliance.” Security
Mutual Ins. Co.u of New YorL:k v. Acker-Fitzsimons Corp., 31 N.Y.2d 436, 440 (1972)(internal
citations omitted). In the instant action, Castlepoint has established that it has no duty to defend
or indemnify 621 or Mr, Mé:kenzi because it did not receive timely notice of the incident or the
underlying action. Castlepcsint has alleged that 621 and Mr. Mekenzi rééeived knowledge of the-
incident via Ms. Thomas’ a%tomey’s letters, which were sent to them on_leecember 22,2009 and
July 26, 2010 notifying thexh of the incident. Additionally, plaintiff alleges that notice was
provided to 621 when it was served with the pleadings in the underlying.action via the Secretary
of State on November 4, 20i10 and that it is undisputed that Mr. Mekenzi received notice of the
incident because he answeréd the complaint in the underlying action in November 2010.
However, Castlepoint did nét receive notice of the incident until May 7,;2012.

In response, defenda:_.nts have failed to raise an issue of fact sufficient to defeat plaintiff’s
motion for summaryjudgmént. 621's assertion that it failed to timely ndtify Castlepoint of the
incident because it did not receive notice of the incident until May 2012 is without merit. As an
initial matter, counsel for Ms Thomas mailed letters advising 621 of the incident in December
2009 and again in July 2010? Even if these letters cannot constitute notice to 621 as they “were
sent to the apartment of Meléenzie at 507 186™ Street, Apt A4, New York, NY 10033" but
“Mekenzie...had not been thé managing agent for the premises since December 7, 2007 and this
was not 621's address,” 621 :éreceived notice of the incident when Ms. Thgimas commenced a
lawsuit against it and served;fit with the pleadings via the Secretary of State on November 4,
2010. Although 621 asserts 'ghat it never received the pleadings in the underlying action because

its correct address was not on file with the Secretary of State, such argument is without merit. It
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is well-settled that service on an insured through the Secretary of State establishes the absence of
any excuse as to receipt, even if such service failed to result in actual notice to the insured. See
Briggs Ave. LLC v. Insurance Corp. of Hannover, 11 N.Y.3d 377 (2008). A presumption of
receipt arises once service isicompleted on the Secretary of State irrespective of whether it is
actually received by the corporation’s representative. See 26 Warren Corp v. Aetna Cas. & Sur.
Co., 253 A.D.2d 375, 376 (1 Dept 1998)(“the receipt of service of the summons and complaint
by the Secretary of State, as plaintiff’s designated agent, constituted receipt by a representative
within the meaning of the policy. The fact that plaintiff itself did not actually receive a copy, due
solely to its own failure to nétify the Secretary of State of a change in address of its
representative to whom the éecretary was authorized to forward process, does not excuse its
noncompliance with the notice fequirement of the policy”). 621's assertion that it requested its
managing agent to update it; address with the Secretary of State is without merit as “it is a
corporation’s obligation to keep on file with the Secretary of State the current address of an agent
to receive service of process...” Cedeno v. Wimbledon Bldg. Corp., 207 A.D.2d 297, 298 (1%
Dept 1994). Thus, it may be presumed that 621 had notice of the underlying action as early as
November 2010 when it was served with the pleadings via the Secretary of State. However,
Castlepoint was not informed of the incident until May 2012, nearly a year and a half after the
underlying action was commenced.

Mr. Mekenzi’s assertion that Castlepoint’s motion for summary judgment is premature as
no finding has been made about whether he is covered under the Policy is without merit as such
determination has no bearing on whether Castlepoint has a duty to defend or indemnify him in

the underlying action. As an initial matter, Bronx County Supreme Court Justice Lucindo Suarez




has already found that the issue of whether Mr. Mekenzi was an agent of 621 at the time the
incident occurred is an issue of fact to be determined at trial in the underlying action. Ifitis
found in the underlying action that Mr. Mekenzi was not an insured under the Policy because he
was not an agent of 621 at the time of the incident, Castlepoint would be entitled to a judgment
that it has no duty to defend iIor indemnify Mr. Mekenzi. Further, if it is found in the underlying
action that Mr. Mekenzi is an insured under the Policy because he was an agent of 621 at the
time of the incident, Castlep.voint would still be entitled to a judgment that it has no duty to defend
or indemnify Mr. Mekenzi based on Mr. Mekenzi’s failure to notify plaintiff of the incident “as
soon as practicable” as it is ﬁndisputed that Mr. Mekenzi had notice of the underlying action at
least as early as November 2010 based on his appearance in that action.

Additionally, Ms. Thomas’ assertion that she provided notice of the incident when “she
acted diligently in attempting to ascertain CastlePoint’s identity” and triéd to notify Castlepoint
of the incident also fails to raise an issue of fact sufficient to defeat Castlepoint’s motion. “An
injured party...has an indepeﬁdent right to notify an insurance carrier of an accident.” Tower Ins.
Co. of N.Y. v. Lin Hsin Long Co., 50 A.D.3d 305, 308 (1* Dept 2008); see also Insurance Law §
3420(a)(3). “However, ‘the injured party is required, in order to rely upon that provision, to
demonstrate that he or she acted diligently in attempting to ascertain the identity of the insurer,
and thereafter, expeditiouslyf notified the insurer.”” Tower Ins. Co. of N.Y., 50 A.D.3d at 308,
citing Steinbefg v. Hermitage Ins. Co., 26 A.D.3d 426, 428 (2d Dept 2006). Here, Ms. Thomas
has not established that she acted with such diligence. Ms. Thomas asserts that her diligence in
attempting to notify Castlepoint is evidenced by the two letters sent by her attorney to 621 and

Mr. Mekenzi notifying them of the incident and requesting that they “notify [their] insurance
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carrier of Thomas’ claim” and a letter sent by her attorney to Mr. Keypour enclosing the
pleadings in the underlying action and requesting that he “please put this in the hands of {his]
commercial general liability J'carrier right away to provide them with notice of this claim.”
However, these letters are insufficient to raise an issue of fact as to whetiier Ms. Thomas acted
diligently in notifying plaintiff as Ms. Thomas’ attorney never requested the name of the
insurance carrier or attemptéd to contact it directly. Additionally, Ms. Thomas has not
demonstrated, either through the letters or otherwise, any additional efforts on her part to identify
the carrier thrdugh other means. Such conduct by the injured party demonstrates a failure to
exercise reasonable diligence in providing notice to an insurance carrier. ‘See Tower Ins. Co. of
N.Y., 50 A.D.3d at 310 (“the undisputed fact that [the injured party’s] counsel never even
requested from the insured the name of its insurance carrier (nor undertook additional efforts to
identify the carrier) compels the conclusion that [the injured party] did not exercise reasonable
diligence.”) Further, Ms. Thomas failed to cure her delay by providing notice to plaintiff on May
31, 2012 as plaintiff had already received notice of the claim from 621 and disclaimed coverage.

The court now turns to the cross-motions made by the defendants. As an initial matter,
Ms. Thomas’ motion for summary judgment must be denied as this court has already granted
Castlepoint’s motion for summary judgment. Further, Mr. Mekenzi’s cross-motion to
consolidate this action with the underlying action is denied on the grounds that he has not
provided a basis for such relief and that such request is moot as this court has granted plaintiff’s
motion for summaryjudgmént which disposes of the instant action in its entirety.

Finally, 621's cross-motion to amend its answer to assert the affirmative defenses of a

justifiable belief there would be no lawsuit and justification in not proviciing timely notice of the
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incident because it did not receive notice of the lawsuit must be denied as this court has already
found such defenses to be unavailing and without merit in its analysis of Castlepoint’s motion for
summary judgment. Additionally, that portion of 621's cross-motion to amend its answer to
assert the affirmative defense of estoppel must also be denied as it is patently devoid of merit.
Pursuant to CPLR 3025(b), ‘;[m]otions for leave to amend pleadings should be freely granted,
absent prejudice or surprise ¥esulting therefrom, unless the proposed amendment is palpably
insufficient or patently devoid of merit.” MBIA Ins. Corp. v. Greystone & Co., Inc., 74 A.D.3d
499, 499-500 (1* Dept 2010). 621's third préposed affirmative defense claims that Castlepoint
should be estopped from asserting its coverage defense because Castlepoint provided
representation for 621 in the;underlying action. However, such proposed amendment is patently
devoid of merit as Castlepoint advised 621 of its coverage position at the outset of the claim
when it mailed out its disclaimer letter on May 15, 2012 and only undertook its defense of 621
pursuant to the Policy pendiﬁg the outcome of the instant action. Therefore, any reliance on such
representation in the underl);ing action by 621 is unavailing and insufficient as a defense to this
action.

Accordingly, Castlepoint’s motion for summary judgment is granted; Ms. Thomas’ cross-
motion for summary judgmént is denied; Mr. Mekenzi’s cross-motion for consolidation is
denied; and 621's cross-motion for leave to amend its answer is denied. The Clerk is directed to
enter judgment in favor of C:astlepoint and against defendants. This constitutes the decision and

order of the court.

Dated: H l% l ‘3 Enter: é %

J.S.C.
S. KERN
CYNTHIA J.S.C.
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