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Court of the State of New York, held in and for the
County of Kings, at the Courthouse, at Civic Center,
- Brooklyn, New York, on the 16" day of April, 2013.

At an IAS Term, Part Comm-1 of the Supreme. ‘

| | | - |
PRESENT: - S o B .

|
HON. CAROLYN E. DEMAREST, » ' !

Justice. i
--------------- [,;--------‘.'_-..-..-_u.__..X.- o A . e : . |
REVITAL REALTY GROUP, LLC, o ' - Index No. 6702/12
- . Plaintiff, | ~Decision and
‘ Order A‘!
- against - '
ULANO CORPORATION A/K/A
ULANO CORP., :
‘  Defendant. , _ . ‘
....................... .'."""‘""‘X.' . : : : ,- |
NYSCEF: o , ~ Document Number: i
Order to Show Cause 54 |
Hershkovich Affidavit / Exhibits © 5563
_ Castro Affirmation - : . 65 - . ' - Jl
Memorandum in Opposition to Proposed - 81 - ' : ' , \
- Intervenor . i
Knapp Affirmation | N . 82 !

Trial Memorandum ' o _85; 86

Following a framed-issue bench trial on whether plaintiff, Revital Realty Group LLC, as :
f'purchaser seeking specific performarce of a real estate contract, was ready, willing, and able to
close the real estate transaction with defendant, Ulano Corporation, on April 25, 2012, the Court

makes the following findings of fact and reaches the following conclusions of law.
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Background

On November 30, 2011, plaintiff enteréd i-n_td a contract with defendant to purchase
commercial real ﬁropgﬁy located gt 594 Dean Strget, Brooklyn, NY (£he “Property’") for
$4,550,000. Pursﬁéht to the contract, plaintiff tcﬁdéred fwo dc;wn payments for a combined
deposit of $200,000, which has been held in esérow pending full payment and clos-_ing‘of titlé.
The contract states, at Section 3.01, that thé closing shall take place on a specific date, defined at
Schedule D as thg “one hundred twentieth (120thj day following the date of this contract,” which
was March 29, 2012. In response to é letter datéd_March ‘13, 2012, from defendant’s attorney
seeking to confirm the March 29 closing date as “time of the essence to the Contract,” by letter
dated March- 21, 2012 plaintiff's counsel requested an adjoufhmént of the closing to Apﬁl 25,
2012, waming fhat, sﬁould the adjournment not i)e granted by March 23, 2012, “we shall file a lis
pendens in light of the anticipatory breach of contract and will seek specific perfv‘or'méncev of the

contract.” Defendant did not agree to such adjournment, and, on March 29, 2012, defendant held

a closing before a notary public, at which ‘plaintiff failed to appear and during which defendant

tendered all the docurflents requifed to-close title, declaring plaintiff to be in mgterial preach of

the contract. o ‘
On Mar;;h 28, 2012, plaintiff initiated th-é instant actidn, seeking specific Il)'érforman'ce on

the grounds of ar;ticipat‘ory breach Qf the contract, and filed a lis pendens against vthe Property..

PIainﬁff amended its complaint on April 25, 2012, adding a second cause of action for breach of

contract and seeking the return of its deposit in the event that the Court does not grant specific

Vperformance. Plaintiff claims that defendant breached the contract by denying it access to the

Property in violation of Section 9.06 of the contract, which proifid_es that defendant must allow
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plaintiff or plaintiff's represéntative, while accompanied by defendant's real estate Broker, to
access the Propgrty “at reasop_abie fimes upon reasonable prior ﬁotiCe to [defendant] and its
‘broker.” o

On May 9, 2012, dgfendant in‘terp»osed'an answer iﬁ which it asserted two counterclaims
seeking damages, in the amount of its per diem costs, fof inappropriafe ﬁling of a lis pendens
and, in the amount of i)laiptiffs déposit, for breach of contréct. Plaintiff i_ntérposed areply, in
which it denied defendant's allégations’, on May 30, 2012. o

On June 15, 2012, defendant filed a m-otion. t"or summary judgment seeking dismissal of
both of plaintiff's céuées of action, awarding damages on it‘s'tw'o' counterclaims, and for
cancéllati(;n of the lis péﬁdéns filed against the Prbf)eny. Defendant fuﬁher élaimed thét i)lai;ltiff
is not entitled to specific performahce bécause it_waé not ready, willing, and able to close titie on

the date specified in the contract. Moreover, defendant claimed that plaintiff's second cause of

‘action lacked merit bécause the purported rgﬁ’;salr to grant access to the Property occurred after

plaintiff breached the contract, excusing any nbriper_formancé.‘

On September 7, 2012, this Court denied the motion for summary judgment, dismisged
defendant’s counterclaims, and declined to caﬁcel the lis pendens.' The Court found that thé -
contractual closing date was niot “of fhe essénce” and deféndént theré‘fqre gnticipatorily breached
the contfact by refusing to 'grént a reasonable adjournment of the March 29, ZOIé closing, al\i’d _

further breached the contract by failing to allow Ap'lair'ltiff’s representatives access to the Property.

As the defendant had anticipatorily breached the contract, plaintiff was absolved of its duty to

ISee Revital Realty Group v Ulano Corp., 36 Misc 3d 1240[A] [Sup Ct, Kings County
2012]. - - _
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close upon the Property, and the'..counterclaim for breach of contrast was dismissed. The Court
also determined that plaiﬁtiff I.iad ﬁlsd the lis pendens in good faith il order to protect its
interests in the property, disﬁiSsed defendant’s counterclaim for improper filing of a lis pendens,
and declined to cancel the lis pendens on the Property. The Court fouﬁd thst a question of fact

remained as to whether plaintiff was able to tender full paymeﬁt on the requested adjourned date

of April 25, 2012, so as to_ést'ablish‘plaintiff’s entitlement to specific .psrfpfmance. On December .

6, 2012 and March 18, 2013, a bench triai was_condu_ctéd to make thls detenninétion. :
Discussion |

It is the law of this case that Apfil 25, 2012 i;s’the operative .cllosihg date to determine
plamtiff’s readiness and ability to close oﬁ the Property; yet plaintiff continues to dispﬁte this
Court’s decision. Plaintiff contends that a reasonable time to prove financial ability should
extend through the time of trial in 6rder tdl take advantage ofa cohtréctual assignment plaintiff
entered into with proposed infs'ijvenor Hershkdvich on May 31,‘ 2912. Proposéd interenof
Hershkovich has subns.it.ted évi_dence of ﬁnsncial _ébility to completc th.elpuréhase since it
received a purported assignment of plsintiff s csntract to purchase the p?oﬁerty on May 31, 2012.
The pumoﬁed assignment giv,es‘tjhe prsposed intervenor interest in the Propérty and the plaintiff
a fee for sscuring the Property. The Court ﬁhds plaintiff’s argument unavailing as the adjourned
closing. date was proposed by plaintiff and “affofd[ed] ... areasonable fime after thé. .. closing -
date set forth in the contract wifhin’ which to perform” (Savitsky v Sukenik | 240 AD2d 557 558-
59 [2d Dept 1997], c1t1ng Zevv Merman 134 AD2d 555 [2d Dept 1987]). “What constltutes a
reasonable time depends on the facts and 01rcumstances of the partlcular case” (Zev, 134 AD2d at

558); as both parties had notice.of the p‘roposed date, with adequate time to prepare for closmg, :

|




[* 5]

| ’jfadequate remedy at law” (EMF Gen Contr Corp. v ' Bishee, 6. AD3d 45 51 [lst Dept 2004])

B 'not d1sputed that defendant was on March 29, 2012 and remalns able to convey the Property to - - _ R |

;that 1_t_was ready, w1111ng, and abl-e to perform its obhgatlons unde_r,the,‘contract” (L-».I. C. - B 1

' 1 :Holdings'v Cottontazl Plaza 60 NY2d 997 [1983]) Plalntrff must demonstrate 1t was in the
| possession-of “reqursrte funds or financial commltments from others in order to meet [1ts]
:obhgatxons under the contract” (Jewell v Rowe, 119 AD2d 634, 635 [2d Dept 1986]; see also 3M

'Holdmg Corp. v Wagner 166 AD2d 580, 581 [2d- Dept 1990]) In the case at bar plamtrff d1d - ‘

the operative April '25 2012 (date is propet. Moreover, although' as noted in the Court’s prior |

decrsron defendant 1mproperly preemptwely sought to make the March 29 date “of the ess‘ence"’ .

':by its letter of March 13 pnor to the orlglnal closmg date ‘the Court deems plamtrff’s response in -

'setting the date as Apnl 25 to be blndlng upon itasa date ‘of -the essence. “In the crrcum_stances-,

it would be inequitable to allc‘)w plalntrff time to secure ﬁnancing through the close of trial, and

beyond, in order to meetits burden to prove that plaintiff as able to close within a reasonable

. A
v

period following the original closing date.
» “The elements of a ‘cause of-action for specific perforrnance» of a contract are _tha_t the -

;plainti’ff substantially perforrned its contractual o‘blig‘ati-ons:and was Willing and a'hl-e’ to perforrn

its remamlng obhgatrons that defendant was able to. convey the property, and that there was 1o

'Where the contract;s for the sale of _realiproperty, the_requlrement that there~b_e no adequ'ate
Temedy at law is presumed" “on the premisethat-- each parcel of real"pr‘operty is unique""’ (id at 52 '

‘see Lezell v Forde, 26 Mrsc 3d 432 442 [Sup Ct, Klngs County 2009]) In the 1nstant case, 1t is

.plamtlff Howevet, de‘fendant argues that”plalntl-ff was not ready and-able'to_perform its”

N ! T . BERN I
‘remaining obhgatlons on the proposed adJ oumed closmg date of Apnl 25 2012 I ; } I

" In order to prove a nght to specrﬁc performance a plaintiff is obhgated to prove at trlal - i

pa

"Commer(':i-al Co:p. v‘ Zirinsky,';'l42 ADZd 713, 715 [-2’d Dept 19'88']'”see also Hdntz:ng‘ton' Min.
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not produce ev1dence that it possessed sufficient funds on April 25 2012 the date of the
proposed adjourned closmg, or had secured the ﬁnancmg necessary to fulfill its contractual
obligations. | |

The contract was for an all;cesh transact-ion-. for $4,550,000, vyithout a con‘tingency for
securing financing. Plaintiff produced a proposed “Secured Promissory Note” for use in

connectlon with a mortgage to be grven at closmg in'the amount of $3,300,000 to Hudson Capital

"Realty (“Hudson”). The un51gned Term Sheet proffered by Hudson, dated March 15 2012,

required, as a condition to closmg on the mortgage, a demonstration that $1,950,000 in “Sponsor
Equity” had been invested in the Prop_erty by plaintiff prior to closing; Testimony at deposition of
the i—Iudson loan ofﬁcer was uneqtiiyocal that the unsigned Term Sheet',‘ though executed by
Calisto Bertin as a “partner” in plaintiff on March 1 5, 2012, was not a loan commitment binding
upon the bank. Plaintiff submitted evidence in supp.ort of its contention that it had the requisite
equity to obtain the I—Iudson loan, but argues that it was unable to 'consurnmate the loan due to.
defendant’s frustration of the lender’s due diligence by refusing plaintiff access to the Property.
Defendant contends that the failure to provrde access had no effect on closmg the ‘mortgage
because plamtiff did not have the needed funds to 1nvest in the Property as requlred by Hudson.

'In support of plaintiff’s contention that it had the funds neCessary to secure the mortgage

- from Hudson, Calisto Bertin testified and submitted documentation to show available personal

funds from refinancing on a corporate office, which funds were actually applied to the\
improvement of that property and \yhich would, at most, have netted $91,025 to Bertin as his
50% share; $161,0QO 1n proceeds from the sale of a 'ges ‘station; a home,equity line of credit with
abalance owed in"e)rcess of $240,000 and which had been “suspended” by Chase Bank,

precluding further borrowing; business lines of credit _available to three other LLCs owned by

Bertin, totalling $115 ,i)OO; the bank accounts of 'th'ose LLCs totalling $300,733; and a 401(k)



account with a balance of $534 887. The Court rej ects plaintiff’s contention that, notwithstanding
that the equlty credit line had "Avallable for use: $0.00," after deductlon of the $240, 182 42
balance, there remamed equity 1n his home to be apphed to the instant purchase. There is no
evidence to suppoﬁ this speculation; as there was no c,ornpetent in'dication of t.he'value'of'the |
home or that a mortgage on 'Berti)n’s home had actually‘_been applied for. Without the production
of a mortgage applicafion or commitment, such speculative evidence is jnsufﬁcrent to prove that
plaintiff had available equity to access and apply.to the instant project. F urthermore‘, while.
plaintiff’s 401(k) statement shows funds within the account, it does not indicate the funds
available after adjusting<for the tax consequences or the substantial penalty for such b"remature
withdrawal in light of the fact that Bertin was not yet 59 years of age. Thus, plainriff fails to |
adduce proof of the actual and realistic assets available for investment in the Property and instead

relies on unsubstantiated assertions of available equity, which are insufficient for this purpose

" (see Aliperti v Laurel Links, Ltd., 27 AD3d 675, 676 [2d Dept 2006]).

It is undisputed that the $200, 000 dep051t put down on the contract equally by Bertin and
plarntlft’s other member Alex Zoldan, who testrﬁed that he did not 1ntend to provrde any
additional funding on the project, would constitute a~por.tion of the required Sponsor Equity.
However, even if Bertin was willing to cash in his 401(k) account and divert all of the funds
available to his other businesses, thus possibly rendering thern insolvent, in order to fund the

subJ ect purchase the total value of the assets available from Bertm giving plam‘uff full credit,

except for the speculatlve home. mortgage equals approx1mately $1, 402 645, st111 shott of the

requlred $1, 950 OOO investment.
Moreover, although thls Court has found that defendant breached its contract with
plaintiff in refusing plaintiff access to the Property, Paul Griffin of Hudson, who was responsible

for processing plaintiff’s mortgage application, restiﬁed that plaintiff had failed to comply with
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other elements of 'the.,due diligenc‘e‘ reqﬁirements for cl-osing and that lack of access to the
premises would not have precluded a closing on the mortgage Specifically, a survey of the
property was deemed essentral but was not provided, even though Bertm through his own
company, Bertln Engmeenng, was to do the survey. Bertin acknowledged on cross examination,
that he had never contacted defendant so as to gain access for the purpose of completmg th_e
survey. |

Plaintiff’s evidencelfalls short of demonstrating possession of, or aceess to, the
$1,950,000 in equity required by the lender to faei‘litat_e the $3,30(l,'000 in— financing necessary to
complete the $4,550,000 _purchase of the Property on April 25, 2012. In addition, plaintiff failed

to provide to Hudson the survey, which Paul Griffin testified would be indispensable to

Hudson’s due diligence. Aecordingly, plaintiff failed to meet its burden of proof that it was ready

and able to close in order to obtain specific performance. Even if plaintiff had access to the
$1,95 0,000 required by Hudson, there is no evidence of a firm mortgage commitment for
$3,300,000, which remained contingent on further due diligence by Hudson. Thtré, access to the

mortgage'fd_nding required remained uncertain, and plainti’ff has failed to demonstrate its ability

~ to close on April 25, 2012 (see 3M Holding Corp., 166 AD2d at 581; LIC C'ommercial Corp.',

142 AD2d at 716).
Although plaintiff failed to'prove its right to specific performance, plaintiff is not left -

without remedy. Defendant’s anticipatory repudiation of the contract, as previously decided in_

Revital Realty Group v Ulano Corp., 36 Misc 3d 1240[A], absolv’ed‘plaintiff from its contractual

obligation to close (see Palmetto Partners, L.P. v AJW Qualified Partners, LLC, 83 AD3d 804,
806-07 [2d bept 2011)). “Where the vendor breaches an executory contract for the sale of the
land, the vendee, if not [itself] in default, may elect to rescind the contract and recover the

amount [it] has paid on the purchase price” (L.I.C. Commercial Corp., 142 AD2d at 716)(internal



citations omittgd). As defendant anticipatorily breached the contract by refusing a reasonable

adjqumment of closh}g and by failing to permit access, plaintiff is entitled to restitutioﬁ of its

.deposit. Plaintiff is therefore entitled to the return of the money held in escrow on account of the

contract.

Inisofar as third part}; intervenor Hershkovich’s seeks leave to interyéne in the instant
action as an assignee of plaintiff; interests in the Property, such application is rendered moot by
the decisipn herein. As plaintiff”é claim for specific performance fails, plaintiff -does not have an
intefest in the property to assign. |

| Conclusion .

Because plaintiff did not establish readiness and abilitj) to close on April 25, 2012,

plaintiff’s claim for specific performance is dismissed. Plaintiff’s claim to recover the $200,000

held in escrow is grantéd, The escrowee is directed to return the $200,000 to plaintiff within ten

days of service of this Order.

Proposed tﬁird-party intervenor Hershkovich’s motion for leave to intervene is rendered

moot, and thus denied.

| The KJhéS County Clerk is directed the to vacate the notice of pendency affecting the real

property known as 594 Dean Street, Brookfyn, NY, Block 1137, Lots 18, 19, 77, 81, and 82 on

the tax map of the City of New York, Kings County. -

The foregoing constitutes the decision and order of the Court.

"ENTER:

s

HON. CAROLYN E. DEMAREST, J.8.C.




