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SCANNED ON 2/4/2013 

·~ -SUPREME COURT OF THE STATE OF NEW YORK - NEW.YORK COUNTY 
,.._,~~ ' ' ' ·•' ' ' \• '• ' ' ', I 

PRESENT: HON ... PAUL WOOTEN 
Justice 

MT. HAWLEY INSURANCE COMPANY and 
',• ' . 

277 PARK AVENUE, LLC., 
Plaintiffs, 

INDEX NO. 103856/09 

MOTION Sf:Q. NO. _.:=-00""'1,__ __ 
- against -

AMERICAN HOME ASSURANCE COMPANY, 
ONESOURCE HOLD.IN(JS, -INC., ONESOURCE 
SERVICES, INC., and ABM INDUSfRIES, INC., 

Defendants. 

The following papers were read on this __ motion by defendants for summary jydgment. _ . _ 
·-- -.-- -- PAPERS NUMBERED 

Notice ~f Moti~n/ Order to s~~w Cau_se .... ~~\!et:f~Jt.rff GMENT 
Answering Affidavits - ExhibiftiW}t:i~aflt t:ias net eeen CA_tdres .by th~ C t1Rty Clerk 
.Replying Affidavit~ (Reply .Meifi6'1 noti~ of entry cannot be served basep\ ~n. To · 
_ - Qbtain en ry, counse or au onze represen ative must 

cros_s-Motion: • Yes 0 ~~in person at the Judgment Cletk.'s Desk (Ro.o~; 

Before the Court i_s a motionJi)y.detarn;ta91,s..Q~our~·~GU!~~~~iiOil.irce 

Services, Inc. and ABM Industries, _Inc._ (hereinafter, the OnesdUrce Defendants) for swmm~rY 

judgment dismissing the complaint and for declaratory relief. Also before _the. Court is a cross­

motion by plaintiffs .for le_ave to amend their complaint 

BACKG.ROUND 

The complaint alleges the following: plaintiff Mt. Hawley Insurance Company (Mt. 

Hawley) insured plaintiff 277 Park Avenue, LLC (277 Park). American Home insured 

Onesource Holdings, Inc. and Oneso.urce Services_, Inc., under policies with effective.dates of 

June 30, 2002 through June 30, 2003. According to the complaint, these policies named 277 

Park as an additional insured.i 

In the course of- his employment with Onesource Holdings, Inc., on March 26, 2003 

Barry Hill (Hill) suffered injuries while working as a window cleaner at277 Park's premises. As 

a result, Hill commenced a persohal injury lawsuit in the Supreme Court, B.ronx County, entitled 

Hill v Stahl, et al., Index No. 2252!3/03 (Hill lawsuit), wherein 277 Park was a named defendant. 
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..... 

' 
Sul:>sequently, on December 4, 2009, a settlement was' reached between Hilland·277Park in 

' . 

the amount of $400,000.00. Mt .. , Hawley paid the full settlenient,am9uqt to.Hill. In the case, 
I , '' ', 

before this Court, plaintiffs seek recovery from the defendahts dh the basis th~t American ,. ' 

Home is liable for damages incurred by its refusal to defend and indemnify 277 Park pertaining 

to the Hill lawsuit. Plaintiffs al,so allege that, the Onesource, Defendants refused to prqvide 

defense ,and indemnification to277 Park! which they ,claim ,was ,an additional ,h1sured in the 

policies. 
' . ' 

In addition to damages, plaintiffs se,ek a declaratory juqgment declaring that 277 Park,is 
' , ' ' 

entitled to additional insured coverage under the Onesburce.policies, ,and that Mt. Hawley is 

entitled to reimbursement, with respec(to the settlement and related d~fehse costs ,,in the 

underlying Hill action. 
. " 

The Onesou,rce Defendants moveJor summary judgment disrrli.ssing the complaint as. 
' '.-

asserted against them, claiming, that 277 Park was never covered in th~ Onesource,:policies as 

an additional insured. They assert that for an additional insured endorsement tobe ,added to·', 

any existing policy, the ins,ured's broker would have to submit a Written requesqo American 

Home for the form ,to be added to the policy. Onesource Defendants cl.aim that this never 

occurred, that rio such written r9quest.ex.jsts in the underwriting file, and that OnE;!$O~rce'.s 
.broker was not authoriz~d.to issue ,the additional insured endorseme,nt ', 

In support of their. motion, the Onesource Defendants provide a certlfied copy of the 

2002~2003 Onesource policy, produced by American Home, which do,es n,o,t include the 

additional insured endorsement. The Onesource, Defendants submi,t deposition testimony of 

American Home's underWriter, Phil .Stafford, who testified that no such endorsement was 

issued. Onesource Defendants also submitdeposition testimony from Karla Palmer (Palmer); a 

sales executive employed by non-party lbex1 Inc./ Certificates Now (Ibex).·. Onesource)s 

insurance broker Murphy & Jordan was a client of Ibex. Palmer testified t.hat she iss.ued an 
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additional endorsement on behalfof Murphy & Jordan, adding 277. Park as an additional 
. . 

• insured, but admitted that only American Hom.e had th.e authority to i~sue. ~u.ch .documents. 

Moreover, she testified that Ibex would not ha~e issued the d9cument pt,Jrsuant to a request 

from the Onesource Defendants. 

The Onesource Defendants argue. that, in the absence of any proof that 277 Park was 

an additional insured under the policies at bar, they are not liable to plaintiffs to any degree, and 

should be dismissed from this actioh. They also r:nove far a declaration that 277 Par.k is not an 

additional insured under the aforesaid policies. 

In separate papers, American Home "cross-moves" for 5ummary judgment, and forthe. 
' ' ,, '• ,' 

same declaratory judgmeht as so·ught by the OnesaUrce.Defendants. lh supporting the 

Onesource Defendants' motion, Arnerican Home argues that it never author,izedor issued an 
: ' ' . ' 

additional insured endorsement an behalf of 277 Park. American Home also argue~ that it h.ad . •. 

the sole authority to issue such documents. Ibex, which issued.the endorsement, 

acknowledged, through the testimony of Palmer, .that it never a_cted on behalf of American 

Home, nor had it informed American Home of its issuance. of the endorsement. ·· 

Plaintiffs .oppose defendants' moti9ns and cross-move for leave to amend t.he ·complaint. 

In their opposition, plaintiffsdaim that they were in possession of endorsem.ent CG 20 10 11 
. . 

85, which specifically named 277 Park as an additional in.sured in the policies at bar. 

Defendants argue that this endorsementwas not included. in the policies. Plaintiffs refer ta 

another endorsement, 61712, which they claim is a part of the policies, and which would 
I '' 1 

allegedly cover277 Park as an insured. Plaintiffs also claim that the Onesource Defendants 

had agreed to insure. 277 Park: According to plaintiffs, Onesource's contractual obligetion to 

furnish coverage ta 277 Park is an issue of fact precluding summary judgment. .. Specifically, 

plaintiffs state that, as Onesource.was providing window cleaning services pursuant to an 

agreement, at which time Hill was employed by Onesource as a cleaner, the agreement 
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11.A,:' 

.. ' . 

allegedly required that the owners' designated insurance be maintained. Plaintiffs contend that 

insurance guidelines in effectafthe time of .. Hill's accident by thei.rJerms, required Onesource fo 

name 277 Park as an additional insured. 

PICJintiffs cross-move for leave to C!mend their complaintto. include endors.ement 617.12 

as part of the policies, arguing that this would provide indisputable proof of 277 Park being ari 

additional insured. They insi.st that. there would'be no prejudicejfthecross~motidnds granted. 
. . . 

In reply, the Onesource Defendants argue that plaintiffs are improperly altering the legal 

theory of this case through the proposed amendment. The Onesou.rce Deferidants claim that, 

because plaintiffs are amem;ling. the complaint for the second ti.me., and because .they have 

delayed in cross-moving, the. On.esource Defendants would St;JfferpreUW~iC:,e were'the ~ross­
motion to be granted. Moreover, they assert that. plaintiffs havE:I providep' no ewuse for the 

three-year delay in seeking to.amend. The policy endorsement vvhich plair,itiff seeks to include 
' . ' . 

in the amended_ complaint allegedly had peen in their possession at th.eJit11e ;f the initial 

complaint. The Onesource Defendants also aver that plaintiff did not submit an ,affidavit. of 
'\ '/. . .. 

merit to support the cr9ss..:motion. 

The Onesource Defendants. ~tate that, by seeking to amend; plain'mfs have co~ceded . . ' ' ' . . : 

that the policies at bai.r do not lnclude. 277 Park as an additiona.1 insured. They contend that 
1'' ,'' 

plaintiffs are attempting to creat.e an issue of fact which does not e.xisi. According to them, after 

extensive discovery, the.re is no proofthat they were expressly required .to provide277 Park 

with additional insured coverage. They conclude that, because plaintiffs' .oppbsition argument 
' ' ' I 

lacks merit, their motion should be granted in. full. American Home opposes plaintiffs' cross­

motion on similar grounds as the Onesource Defendants, claiming prejudice, failure to show a 

reasonable excuse for delay, and lack of merit. 

In reply plaintiffs proffer that the defendants were well aware that plaintiffs were seeking 

coverage based on the exist.ence of an agreement. They refer to a written agreement, dated 
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June 6, 1995, which they claim, at least raises an issue as to whether: the Onesource ·· 

Defendants were obliged to insure 277 Park at the time of HilFs aeeident This agreementvvas 
, ' ' ' ,1, ", 

drafted between Total Building Maintenance, Inc. (TBM), an alleged predece.ssbr of the 

Onesource Defendants, and the previous owner, Stahl Park Corporation, and it relates to 

window washing services to be conducted at the premises currently owned by 277 p,ark. The 

specific reference to insurance in this agreement provides thafTBM !'also m;aintains the 
I ' ' \ ' ' ' ,'' 

', ', 

designated insurance required by th.e owners." Plaintiffs deny thaithey are introducing a new 

legal theory through amendment. They also state that the delay was reasonable, since there 

was discovery conducted to examine both endorsements, that is, endorse~ent 61712, not 
'' ~ 

specified in the current comp.la int, as well as e.ndorsement CG 20 10 t1 85, which was set forth 

in the original complaint. 

DISCUSSION 

Summary judgment is a drastic remedy that should be granted only if no triable issues of 

fact exist and the movant is entitled to judgment as a matter of law (see Alvarez v Prospect 

Hosp., 68 NY2d 320, 324 [1986); Andre v Pomeroy, 35 NY2d 361, 364 (197 4]). Th~ party 

moving for summary judgment must make a prima facie.showing ofentTtlementtojudgment as 

a matter of law, tendering sufficient evide.nce in admissible form. demonstrating the absence of 
',, v 

material issues of fact (see Winegrad v New York Univ. Med. Ctr., 64 NY2d 851, S53 [1985]; 

CPLR 3212[b]). A failure to make such a showing requires denial of the motion, regardless' of 

the sufficiency of the opposing papers (see Smalls v AJI Indus., Inc., 1 o NY3d 733, 735 [2008]). 

Once a prima facie showing has been made, however, "the burden shifts to the nonmoving 

party to produce evidentiary proof in 1:1dmissible form suffic.ient to. establish the existence of . ' . 

material issues of fact that require a trial for resolution" (Giuffrida v Citibank Corp., 100 NY2d 

72, 81 [2003]; see also Zu<;kerman v City of New York, 49 NY2d 557, 562 [1980]; Cl='LR 

3212[b]). 
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,' " ,' \,'' :'' ', :, ',: ,',,,,,: ,' ', 

When deciding a summary judgment motion, the Court's role is solely to d~terh1ine if 
any triable issues exist, not to determine the me,rits of any such 'is~ues (§ee Sillman y Twentieth 

Century-Fox Film Corp., 3 NY2d 395, 404 [1957]). The Court,views the evidence in the light 
' ' 

most favorable to the nonmoving party, and gives the nonmoving, party the benefit of all 

reasonable inferences that ca,n,be drawn from the evidence (see Negri v Stop & Shop, Inc., 65 

NY2d 625, 626 [1985]). lfthere ,is any doubt as to the existence of a triable issue, summary 

judgment should be denied (see Rotuba f.xtruders v Ceppps, 46 NY2d 223, 231 [1978]), 

As an initial matter, the Courtfinds that America,n Home has failedJo properly cross-
I ! .' < 

move for summary judg111ent, as there is ndthing before the, Court whi,ch indicates that 
,' I ', ,'' 

'_, I 

American Home ever served ci notice of cross-motion. However, in deciding Oncesource 

Defendants' motion, for summary judgment the Court may, i~ its discretion, seci~~h the record 
' ' 

and grant summary judgment to non-moving party (see,CPLR 3212[b]; ,see also, Atiencia v 

MBE3CO II, Inc., 75 AD3d 424 [1st Dept 201 O] ["A court, in the course of deciding a motion, is 

empowered,to search the r~cord and award summary judgment to a ~onmoving party"]; Mini 

Mint Inc. v Citigroup Inc,, 83 AD3d 596 (1st Oept 20,11 ]; Dunham v Hi/co ,c;;onstr. Co., 89 NY2d 

425, 429 [1996]). 

From the papers provided by the parties, it appears that the policies provided for the 
' ' ' 

Onesource Defendants during the aforementioned period did not include any e~dorsement with 
' ' ' ' , ' ' 

respect to 277 Park. The reference to a second endorsement is raised by plaintiffs in their 

motion for leave to amend'. What plaintiffs must ultimately demonstrate isthatthese , .. 

defendants were obligated to, procure additional insurance to cover 277 Park. Otherwise, the, ' 

contractual obligation to defend and indemnify 277 Park in the Hill action is not binding: 

"[L]eave to amend a pleading is, in the absence of prejudice or surprise to the ,opposing 

party, freely granted" (ON Heat Institute of Long Island Ins. Trust v RMTS Assoc. LLC, 4 AD3d 

290, 293 [1st Dept 2004]). "To establish prejudice 'there must be some indication that the 
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: " ' <, ,' ,>, ,: ,,' ., ,, 

• defendant has been hindered in the preparation of his case. orhai:;been pfeve.nted f;orti taking 

some measure in support of his position'" (id. at 294.~ quoting Loomis v Civetta Corinn~ Constr. 

Corp., 54 NY2d 18, 23 [1981 ]). "[LJ eave to amend a pleading shqul.d generally be freely 

granted, but the party seeking amendment has the burden of establis'hin~the ~erit of the 

proposal. Leave t~ amend a. complaint should .be denied wh.ere the claim is palpably 
'. ', 

insufficient" (ManhattanReal Estate E~uities Group LLC v Rine Equity NY, Inc., 27 A03d 323, 
. . . 

323 [1st Dept 2006], citing Bencivenga & Co, .v Phyfe, 21 O AD2d 22 [1st Dept 1994]). 

Here, defendant$ contend that plaintiffs' cross~motionshbuld not be g~anted because it 

would result in prejudice. They claim that plaintiffs knew of the 61712 eMdorserrient for a 

number of years, but did not. move .to amend until this particular time, after ext~r1sive discovery 

and after the filing ofthe Note of lss~e: Defendants state that plaintiffs· have. introduced for the 
' I \ ., ,' ,' ,\ < 

first time a new leg~I theory in the amended ,complaint, the alleged agre~ment t~ proc~re 
coverage to 277 Pa.rk. 

A copy of the 61712 end9rsement is submitted by plaintiffs. The endorsement.provides 

the following: 

Section IL'7Who is an insured, 1. Is amended to add: 
(1) Any person or organiiationtowhom you {insured) become obligatedto 

include as anadditi.o.nal insured. in .this policy, as a resu.lt of any contract 
or agreement you enter into which requires you td furnish ins.urance to 
that person or organization of the type .provided by this pdlicy, but only 
with' respect to liability arising out of your operations. of premises owned 
by or rented to.you. 

Plaintiffs h.ave submitte.d with the .motion papers a copy of a. letter agreement, date.d 

June 6, 1995. Thi.sis the agreement that was drafted between TBM, an alleged predecessor of .. 

the Onesource defehdants, and the prev.ious building owner, St.ah I Park Avenue Cqrporati9n. 

Neither entity is a party in this action .. There is no evidence that any of the parties Jn this at:ti.on 

assumed any of the terms Of this agreement, or that any rights under the agreement were 

assigned to them. 
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"When parties set down their agreement in a cle.ar1 complete d~cumen.t, their Writing 

.. should, as a rule, be enforced· accqrdingto its terms" (Gta.dstein vfi.A,f.1dO:re/fa; 71. AD3d 427,429 

[1st Dept 201 O]). "A contract should be 'read as a whole and: every pa~ vvill be interpretedWith 

reference to the whole,' and, if possible, it will be so interpreted :asto give effect to its general 

purpose" (Insurance Corp. of N. Y. v Centra/Mut Ins. Co., 47 AD3q 469, 471 [1st Dept 2008] 

[citations omitted]). 

"Where a third party seeks the benefit of coverage, the terms of the contract must 

clearly evince such intent" (Sixty Sutton Corp. v 11/in.ois Union Jn.s. Co . ., 34 AD3d 386, 388 [1st 

Dept 2006]). The terr'rls of the 1995 agreement do not provide that the Onesburce Defendants 

are specifically obligated to provide addltio.nal coverage to 2.77 Park. There is insufficieht 

evidence to bind the Onesource. Defen.dants to th.e 1995 agreement. 

The re.ference to c.ertain insurance guidelines js made by. plaintiffs. A copy of these 
' " I ,, > 

guidelines, dated November 2006 .. is provided by plaintiffs, but there is ho evidence showing . . 
'' ,' \ ' ', \ < \ , ' : ' ' ~ , ' 

any connection between these guiqelines and the 1995 agreement. There .i.s ~o indic;:ation that 

defendants in this action could be legally bound to the terms of the Guidellne.s. 

The Court finds that .the arguments for amendment are .. ·insufficient to raise anAssue as 

to defendants' obligation .. to insure 277 Park. Because the 199.5 agreement does not rel~te to 

the coverage of 277 Park, t~e provision in .the additional ins.ured endorsement is .. not applicable 
... 

in this case. Therefore, t.he proposed amended complaint is palpably .insufficient, an~ the Gou rt 
' I ' ' ' 

will not grant leave to amend. 

Based on the evidence, the Court will grant the motion of the OnesO.urce Defendants· 

and in its discretion, .searches the record and also grants summary judgment to defendant 
I '' \ ''' ,•, ' 

American Home, thereby dismissing the complaint in its entirety and declaring that these parties 

were not obligated to procure insurance for 277 Park, and that 277 Park was not designated .as 

an additional insured under the aforesaid insurance policies. 
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CONC.LUSION 

Accordingly, it is 

ORDERED that the motion brought bythe Onesol.lrce 'Def~~d~nts is granted and the 

complaint is dismissed as against these defendants,. with costs and disbursements to saiq .· 

defendants as taxed by the Clerk of the Court; and it is further, 

ADJUDGED and DECLARED that .the Onesource Defendants did not.owe .coverage to 

plaintiff 277 Park Avenue, LLC, in refere.nce to the act.ion, entitled.Hill V Stahl, et. al., Sup Ct, 

Bronx County, Index No. 22528/03; and it is further, 

ORDERED that the. Court, in searching the record, grants s.ummary judgment to noh .. 

moving defendant American Home Assurance Company, and the complaint is dismisseci as 

against this defendant, with costs .and. disbursements to said defendant ~s .taxed by the Clerk of 

the Court; anc:i itis further, 

ADJUDGED ;;ind DECLARED that American Home Assurance Company is not entitled 

·. to. re.imburse plaintiffs in reference to thi.s action, entitled Hill v Stahl, et: al, Sl,lpCt, .Bronx 

County, Index No. 22528/03; .and it is .. further, 

ORDERED th.at plaintiffs Mt. Hi.ilwley Insurance Company's and227 Park Avenl,Je, LLC's 

cross~motion for leave to amend the complaint is denied; and it is further, . 

ORDERED that cbunsel for the. Onesource Defendants is directed to serve a copy of 
, I ',' ' ' ' , ,, ' ' ',,,, ' '', ' ,' '' ' ' 

this. order wjth Notice of Entry upon all parti~s and Upon the Clerk of the Court who is direc;ted 

to enter judgment accordingly. 

oat~d: 1 /1 g \ra 
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