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“Answering Affidavits — Exhlbrﬁ,{(y]ﬁ

SUPREME COURT OF THE STATE OF NEW YORK NEW YORK COUNTY

- PRESENT: HON PAUL WOOTEN \ PART 1

Jusﬂce

'MT. HAWLEY INSURANCE COMPANY and

277 PARK AVENUE, LLC., : : . INDEX NOL °103856/09
Plaintiffs, Can L ”‘ e
MOTION SEQ NO. - 001
- agamst - \ 5 ‘

AMERICAN HOME ASSURANCE COMPANY
ONESOURCE HOLDINGS, INC., ONESOURCE
SERVICES, INC., and ABM INDUSTRIES INC

Defendants. :

The following papers were read on this motion by defendants for summary judgment

o M&NHMELW
Notice of Motion/ QOrder to Show, Cauee-—- f X ‘
‘ﬁﬂf#\LEﬁ MtSGMENT |
| +tha C uﬁty%lerk———
Replying Affldavits (Reply MerRB§l notice of entry cannot be served based Hereon. To ,‘ 5
obtain” entry, couriserl or authorized repreSenfatlve must: -
 Yes || mga)r in person at the Judgment Clerk's Deek (Room

Before the Court is a metion. eyademrwam&amwmerwm%mmewrce o

Cross Motion:

Serwces Inc. and ABM lndustraes Inc. (heremafter the Oneeource Defendants) for summary

judgment dlsm|ssmg the complalnt and for declaratory relief. Also before ,theCourt is a cross- ‘

\ motuon by plalntlffs for Ieave to.amend their complaint.

BACKGROUND
The‘complaint‘alleges the followihg; plamtlff Mt. Hawley Insurance C,ompahy”(l\‘/lt. |

Hawley) insUredelaintitf 277 Park Avenue, LLC (277 Park). American Home insured

Onesource Hold‘inge Inc..and Onesource Services Inc,, under po‘licies‘ with effectiveydates'of :

June 30, 2002 through June 30 2003 Accordmg to the complamt these pollcres named 277
Park as an: addmonal msured | ‘

In the course of his employment with Onesource Holdings, Inc on March 26, 2003
Barry Hill (Hill) suffered mjurlee wh|le workmg as a window cleaner at 277 Park & premlses As
a result, Hill commenced a personal injury lawsuit in the Supreme Court, Bronx Count\y,rentltled '
Hill v Stahl, et‘al., Index No. 22528703 (Hill lawsuit), wherein 277 Park was a named defendant,
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Subsequently, on December 4, 2009, a settlement was”reached betvveen\l‘-llll\a\ndlZ}Z,?t,F’ark in

the amount of $400,000.00. Mt Hawley paid the full se‘ttlen"}ie‘nt“ernount td'\Hi\ll ‘ In ‘th‘e oase xj‘ \ s
" ‘before this Court plalntlffs seek recovery from the defendants on the basls that Amerlcan i
\Home is liable for damages incurred by its refusal to defend and lndemnlfy 277 Park pertalnlng
to the Hill IaWSUIt Plalntlffs also allege that the Onesource, Defendante refused to provrde

defense'and lndemnlflcatlon to 277 Park whloh they claim was an addltlonal tnsured in the

polrcres

in addition to damages plalntlffs seek a declaratory Judgment declarlng that 277 Park is '
entitled to additional lnsured coverage under the Onesouroe pollc1es and that lVIt Hawley i
entitled to relmbureement W|th respeCt to the settlement and related defense costs ln the |
unde\rlylng Hitl actlon. S :

The On'esource ‘Defen‘dants rnovetfor surn’mary judgm‘ent\ 'diSrn"iseing\ ,the comzplalnt, a\sf
asserted against them clalmlng that 277 Park was never. covered in the Onesource pollmes as \
an additional insured. They assert that for an additional insured endorsement to be. added to
any existing pollcy the msured s broker would have to submlt a wntten request to Amencan
Home for the form to be. added to the pollcy Onesource Defendants clalm that thls never
occurred that no such wrltten request exlsts in the undenlvntlng flle and that Onesource §
broker was not authorlzed to lssue the addltlonal insured endorsement y o

In support of their. motlon the Onesource Defendants provrde a certlfled copy of the
2002 2003 Onesource pollcy produced by Amencan Home, whlch does not lnclude the
additional lnsured endorsement The Onesource Defendants submlt deposrtlon testlmony of
American Home's undenlvnter, Phil tStafford, who testified th‘at notsuch endorsement was |
issued. Ones‘ource Defendants also subrnitldeposition testimony from\ Karla Palmer (Palmer); a

sales executive employed by non- party lbex Inc./ Certificates Now (lbex) On‘esdurbe"s p

insurance broker Murphy & JOrdan was a cllent of Ibex. Palmer testified that she lssued an
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additional endorsement on behalf of Murphy & Jordan, addlng 277 Park as an addlt:onal

_insured, but admltted that only Amencan Home had the authonty to lssue such documents

Moreover, she testlfled that Ibex Would not have issued the document pursuant toa request
from the Onesource Defendants

The Onesource Defendants argue that, in the absence of any proof that 277 Park was
an additional insured under the pohcnes at bar they are not lnable to platntlffe to any degree and
should be dismissed from this actloh They also move for a declaratlon that 277 F’ark is not an o
additional insured under the aforesald polu::lee | |

in separate papers, American Home Cross- moves for summaryjudgment and for. the

same declaratory Judgmeht as’sought by the OnesourcetDefendants In 5upport|ng the

Onesource Defendants motion, Amencan Home: argues that it-never: authorlzed or |saued an:

additional insured endorsement on behalf of 277 Park. Amerlcan Home also arguee that it had
the sole authority to'issue such documents tbex, whlch |ssued the endorsement

acknowledged through the testimony-of Palmer that it never acted on behalf of Amencan

Home, nor had it informed American Home of |ts issuance; of the endorsement

Plalntlffs oppose defendants motlons and cross ‘move for teave to amend the complatnt
In their opposmon plalntrffs claim that they were in possession of endorsemeht CG 201011 |
85, Wthh specifically named 277 Park as an addltlonal msured in the: pohcres at bar
Defendants argue that thts endorsement was not rncluded inthe: pohcnes Plalntrffs refer to
another endorsement, 61712, which they clairm is a part of the policies, and whlch woutd |
allegedly cover 277 Park as aninsured. Plaintiffs also claim that the Qnesjource Defendants

had agreed to r‘nsure‘ 277 Park: According to pla’inttffs Ohesouroe’s contractual‘obligationfto

furnish coverage to 277 Park is an issue of fact precludrng summaryjudgment Specmcally,

\plalntlffs state that, as Onesource was providing thdow cleaning servrces pursuant to-an

agreement, at which time Hrtl was employed by Onesource as acleaner, the agreement
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allegedly required that the owners’ desrgnated rneuranoe be malntalned F’lalntlffs contend that

|nsuranoe guldehnes in effeot at the tlme of Hill's aocrdent by. therr terms requrred Onesouroe to
name 277 Park as an additional msured - k.

Plaintiffs cross-move for leave to amend thelr complarnt to |nolude endorsement 61 712
as part of the polrcres arguing that thls would provrde mdreputable proof of 277 Park berng an
addrtronal rnsured They rnsrst that there would beno preJudloe if: the oross—motron is granted

In reply the Onesouroe Defendants argue that plarntlffs are |mproperly altenng the Iegal \

theory of this case through the proposed amendment The OnesourceDefendants clalm that

because plaintiffs are amendmg the complarnt for the sec:ond tlme and because they have ‘

delayed.in oroes movrng the Onesource Defendants would suffer prejudlce were the cross- j‘
motlon to be granted Moreover they assert that plarntrffs have provrded no exouse for the v
three- -year delay in seeklng to. amend The pollcy endorsement Wthh plarntlff seeks to rnclude
in'the amended complarnt allegedly had been in their posseseron at the trme of the rnltral |

oomplarnt The: Onesouree Defendants also aver that plarntrff drd not submrt an affrdavrt of

merit to support.the cross motlon

The Onesource Defendants state that by seekrng to amend plarntrffs haVe conceded

that the polrcres at bar do- not rnolude 277 Park as an additional lnsured They contend that

plaintiffs are attemptrng to oreate an |ssue of fact which does not exrst Accordrng to them after
extensive discovery, there is no proof that they were expreesly requrred to provrde 277 Park

with additional lnSUred Coverage They conclude that; because plarntlffe opposrtron argument

~ lacks merit, their motron should be granted in full Amenoan Home opposes plalntlffs cross- :

motion on similar grounds as.the Onesource Defendants olalmrng preJudrce fallure to show a

- reasonable excuse for delay, and lack of merit. -

In-reply plaintiffs proffer that the defendants were well aware that plalntlffs were seekrng

coverage based on the existence of an agreement They refer to'a written agreement, dated

Page 4 of 9




[* 5]

: ..in-the original oomplalnt,-

June 6, 1995, which they ctarm at least raises an issue as to: Whether the Onesource

Defendants were obhged to insure 277 Park at the time of Hlll s acoldent Thls agreement was L

drafted between Total Bundrng Malntenanoe Ino (TBM an alleged predecessor ofthe

, Onesource Defendants, and the previous owner, ,StahlPark Corporatlon, and ltrelates to o
~ window washing services to be conducted at the premises ourrently owned by‘27\7Pe’rk‘. The

specific referenoe to msurance in thls agreement prowdes that TBIVI a\lso maintains the

designated insurance required by the owners.” Plamtlffs deny that they are tntroducmg anew "
Iegal theory through amendment They also state that the delay was reasonab|e srnce there
was discovery conducted to examine both endorsements that 1s endorsement 61712 not

specified in the current complalnt as well as endorsement CG 20 10 11 85 whloh was set’ forth ,
DISCUSSION
Summary j‘udg’ment is a drastic remedy that should be granted only tt\no‘triable\ issues of

fact exist and the movant is entitled to judgment as a matter ofrlawa(see\Alv'arez v ProspeCt ‘

- ~Hosp., 88 NY2d 320, 324 [1986); Andre v Pomeroy, 35 NY2d 361‘ 364 [1974]) The party

‘moving for summary Judgment must make a prima fame showmg of entltlement to Judgment as

a maitter of law, tendenng sufﬂcrent ewdence in admssnble form. demonstratlng the absence of

material issues of fact (see W/negrad v New York Univ. Med. Ctr., 64 NY2d \85‘1, 853 [1985],\

CPLR 3212[b] A ‘failureto make such a‘showing requires denial of the moti\on regardIeSs‘ of.
the sufficiency of the opposrng papers (see Smalls vAJI Indus /nc 10'NY3d 733, 735 [2008])
Once a prima facie showmg has been made however “the burden shlfts to the nonmovrng ;
party to produce ev:dentlary proof in admlsslble form sufficient to estabhsh the emstence of
matenat issues of fact that require a tnal for resolution” (Giuffrida-v C/,tl\b\ank Corp.“,‘ ’1\0‘0 NY2d
72, 81 [2003]; \see,\also Zuakerman v City of New York, 49 NY2d 557, 562 [1980]; CPLR

3212[b)).
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When deczdtng a summary judgment motion; the: Court 8 role is solely to determtne |f

_any triable issues exrst not to determlne the merits of any such |seUes (see Stllman v Twentleth

Century-Fox Film Corp.; 3 NY2d 395, 404 [1957] The Court vrews the evtdence in the lrght
most favorable to the nonmovrng party, and grves the nonmovrng party the beneftt of aII .
reasonable inferences. that can be draWn from the evrdence (see Negr/ v Stob & Shop, lnc 65 |
NY2d 625, 626 [1985]) If there is any doubt asto the extstence of a trtable issue; summary
judgment should be denled (see Rotuba Extruders v Ceppos, 46 NYZd 223 231 [1978]) |

As an |n|tra| matter the Court finds that Amerlcan Home has farled to properly cross—
move for summary judgment as there is nothtng before the Court whlch mdroates that
American Home ever eerved a notrce of cross -motion. However in decrdrng Oncesource
Defendants motton for summary judgment the Court may, in tts dtscretton search the reoord
and grant summary Judgment_to non-moving party (seeCPLR 321;2[b], ;??‘3 a/so,Atrenc/a v ‘
MBBCO /i, Inc., 75 AD3d 424 [1st Dept 2010] [*A court, in the course of deciding a mation, Is

empowered to search the record and award summaryjudgment,to anonmoving\party”,‘];"Minj |

* Mint Inc.v C/tlgroup Inc., 83 AD3d 506 [1 st Dept 201 1]; Dunham v Hilco Constr.Co., 89 NY2d

425, 429 [1996]) o
l‘—'rom the papers provrded by the parttes it appears that the pollctes provrded for the
Onesource Defendants durlng the aforementroned pertod did not mclude any endorsement wrth
respect to 277 Park The reference toa second endorsement is raised by plalnttffs in therr \
motion for leave to amend What plarntn‘fs must ulttmately demonstrate IS that these L
defendants were obligated to. procure addttronal insurance to cover 277 Park Otherwrse the
contractual oblrgatlon to defend and mdemnn‘y 277 Park in the Hrtl actlon is not blndtng

‘[L]eave to.amend a pteadtng is, in the absence of prejudtc,e or surprtse tb theopposing ‘

party, freety granted” (Oil Heat Institute of Long Island ins. Trust v \F?MTS,Assob. LLQ 4°AD3d

290, 293 [1st Dept 2004)). “To establish prejudice ‘there must be some indication that the
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- defendant has been hindered in the preparatlon of his case or has been prevented from taklng :

‘some measure in support of hls posrtron"’ (id. at 294 quotlng Loomrs v C/vetta C’ormno Constr e '

Corp 54 NY2d 18, 23 {1981]). [ ] eave to amend a pleadlng ehould generally be freely
granted, but the party seeking amendment has the burden of establlshtng the ment of the
proposal Leave to amend a complalnt should be denled where the clarm is palpably

insufficient” (Manhattan R’eal Estate Equrt/es Group LLC v F’/ne Equrty NY /nc 27 AD3d 323

323 [1st Dept 20086], cmng Bencrvenga & Co v Phyfe 210 ADZd 22 [1st Dept 1994]

Here, defendants contend that plalntlffs cross motlon should not be granted because lt
would result in prejudtce They clalm that plalntnffs knew of the 61712 endcrsernent for a : :
number of years but did not move to amend untll thls partrcular tlme after extenslve dlscovery
and after the flhng of the Note of Issue Defendants state that plalntrffs have lhtroduced for the
first time a new legal theory in the amended complalnt the alleged agreement to procure
coverage to 277 Park

A copy of the 61712 endorsement is ‘submitted by plaintiffs.- The endorsement prowdes g
the follow:ng | B

Section 11 ~Who isan lnsured 1 Is amended to add :

(1) Any person or organlzatlon to whom you (insured) become obhgated to

include as an additional insured in this policy, as a result of any contract
coor agreement you. enter into which requires you to furnlsh insurance to
that person or organrzatron of the type provided by this policy, but only:
with-respect to. liability arising out of your cperatlons of premtses owned
by or rented to you ’ :

Plaintiffs have submltted W|th the motlon papers a copy of a Ietter agreement dated
June 6, 1995 Thls |s the agreementthat was drafted between TBM an\alleged predecessor\of :
the Onesouirce defendants and the prevtous bulldlng owner Stahl Park Avenue: Corporatlon ‘
Ne|ther entlty is a party in thls actlon There is no evidence that any of the partles in thls actlcn

assumed any of the terms of thrs agreement, or that any rights under the agreement Were

assigned to them.
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[* 8]

‘When partres set down their agreement ina clear. complete document thelr wntrng U

should, as a‘rule; be enforced accordlng to lts terms” (Gladste/n % Martore/la 71 ADSd 427 429

[1st Dept 2010)). A contract should be ‘read as a whole and every part Wlll be lnterpreted Wlth

reference to the whole and |f posslble it will be SO lnterpreted as to grve effect to lts general

purpose” (/nsurance Corp of NY. v Centra/ Mut. Ins. Co 47 AD3d 469 471 [1st Dept 2008]

[citations omltted])

"Where a third party seeks the beneflt of coverage the terms of the contract must ;‘f \
clearly evince such intent” (S/xty Sutton Corp v //Imors Union Ins Co 34 ADSd 386 388 [1st ‘
Dept 2006]) The terms of the 1995 agreement do not proV|de that the Onesource Defendants

are specifically obllgated to prov1de addltlonal coverage to 277 Park There is lnsufflcrent

. evidence to blnd the Onesource Defendants to the 1995 agreement

. The: reference to certarn lnsurance gu;dellnes 1s made by. plalntlffs A copy of these

guidelines, dated November 2006 is prowded by plarntn‘fs but there |s no ewdence showmg

’ any connection betWeen these guldellnes and the 1996 agreement There is no lndlcatron that |

defendants in thls actlon COLlld be Iegally bound to the terms of the Gmdellnes

The Court fIf'ldS that the arguments for amendment are rnsufflolent to ralse an: lssue as ’ \
to defendants obllgatlon to lnsure 277 F’ark Because the 1995 agreement does not relate to
the coverage of 277 Park the prowsuon in the addltlonal |nsured endorsement rs not appllcable
in this case. Therefore the proposed amended complaint.is palpably lnsufflclent and the Court‘

will not grant leave to amend

Based on the ewdence the 00urt will grant the motlon of the Onesource Defendants

“andin its dlscretlon searches the record ‘and also grants summaryjudgment to defendant

American Home, thereby dlsmlssmg the complarnt rn |ts entlrety and declaring that these partles
were-not obligated to procure rnsurance for 277 Park and that 277 Park was not desrgneted as

an addltlonal rnsured under the aforesald insurance policies.
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CONCLUSION
Accordingly, it is \ “ S e
ORDERED that the mo‘ti\cn br’ou‘g’j’ht by”tne‘ Oneeou'rcé\f Defendantsrs Q\rarr'ttedﬁénd the
complaint is dismissed as agemst these defendants with costs and drsbursements to sard “
defendants as taxed by the Clerk of the Court and |t |s further 8 |
| ADJUDGED and DEOLARED thet the Onesource Defendants drd not owe. coverage to
| | plarntrff 277 Park Avenue LLC in reference to the actlon entrtled H///vStah/ et al,, Sup. Ct |
" Bronx County Index No 22528/03 and |t is further \ | s -
ORDERED that the: Court in. searchrng the record grants summary Judgment to non- |
v ‘movrng defendant Amencan Home Assuranoe Cornpany and. the complamt is drsmtssed as
| against this defendant, wrth costs and. dlsbursements to said defendant as taxed by the Clerk of
the Court; and rtrls further, | | S | “ |
- ADJUDGED and DECLARED that American Horme Assurance‘cc,mpany s not entitled
to reimburse plarntrffs in reference to thrs actrcn entrtled H/// v Stah/ et al, Sup Ct, Bronx
| “\County, Index No. 22528/03 and itis further : | ]
ORDERED that plalntlffs Mt Hawley Insurence Companys and 227 Park Avenue LLC s :
r _cross =motion for Ieave to amend the complarnt is denred and it rs further | RE N
‘ ORDERED that counsel for the Onesource Defendants is drrected to serve a copy of
“ thrs order with Notlce of: Entry upon all partles and upon the Clerk of the Court who is drrected

to enterrudgment accordlngly

This constrtutes the Decision ar #Order of the Court.

Dated: ‘{\ g \lta

ULWOOTEN Tise

Check one: Bl FINAL DISPOSITION ] NON-FINAL DISPOSITION
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