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THE TRUSTEES OF COLUMBIA UNIVERSITY

IN THE CITY OF NEWYORK, o T FEB 05 2013

Defenda"t S Newroart

" The following papers numbered 1 to 3 were reﬁﬂmmsmpaﬁmant for Summaryjudgment." ¢

ok AEERS NUMBERED -

Motion sequen‘oee‘OOB and 007 are hereby'consolidated‘for p\urposes”df di‘s\ro\osition

Karl Anderson (platntlff) atleges in hrs oomplarnt that he suffered severe burns when he fell

) | egarnst an unrnsulated steam prpe after passtng out in the bathroom of the apartment he rents,\ e

‘,from The Trustees of Columbla Unrversrty (defendant) In motron eequenoe 006 defendant

moves. for an order granttng rt summary Judgment dlsmrssmg the oomplernt pursuant to CPLR |

3212.1n motion sequence 007 defendant moves pursuant to CPLR 3025(b) and/or 3025{0) H‘ - : :

for Ieave to amend its answer Drscovery is oomptete and Note of tssue has been frled
BACKGROUND |

Plalntrff is'a Columbra Law School student who resrded in an apartment tocated at411 U

W 115" Strest in Manhattan The: burldrng was owned and operated by the defendant The

bathroom of the: apartment was heated by an unrneulated and uncovered steam nser prpe that*r \
was approxrmately 19 tnohes in front of the toilet (see Aff|rmatron of: Jeremy A Hellman Esq

[Hellman Aff.], Exhrlolts.\,A,‘__F). On February 17,2007, whtte platntlff wasusrhg:the toilet he

Page 1 of 12



l Clty of New York (Admln Code)

.made the bathroom unbearebly hot he Woulcl often have to open a WIndoW that wae Iooated

s _ccoasrons prlor to the occurrenoe regardlng the hazardous steem plp ld.
| Exhlblt B): Several yeere pnor to the ocourrenCe the subject bethroom wae renovate (lcl L

Exhibit G). All of the flxtures ln the bathroom were replaced but the eteem'rlaer plpe remarned

steam riser plpe pursuant to common law and eectlon 27 809 of the

would frequently make madvertenl oonteot wrth the steam plpe du

torlet (Hellman Aff Exhlblt C p, 50 53) The plalntlff also testrfred”t t because the plpe often

nght next to the riser plpe rlskrng further contact Wlth the plpe Twcnon~party Wltnesees have Sian

the toilet (id., Exhlblte B C) ) _
The plalntlff clalms that he complalned to the bulldlng s superlntendent on two separate . | o

” ,'\' EXhlb\

uncovered and unlnsulated (/ol)

| Motion sequence 006

In motlon eequence 006 the olefendant moves for summary Judgment argulng tnat it
had no duty to rnsulate oover or regulate the steam rlser heetrng plpe pursuant to common Iaw
and/or sectron 27 809 of the Admln Code Defendant asserts that New York courta have lcng

jeoted olalme that lendlords have a common law duty to provrde coverlng or lneulatron for
steam riser plpes Defendant elso argues thatit had no. duty to lnsulate or regulate the heat
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[* 3]

Pipe pursuant to' sectron 27 809 of the Admrn Code heoause e su

bjeot ‘bultdrng wa:

constructed prror to the enectment of thts statute |n 1968 andw e exceptrons ,

lmpose Irabrhty for oode vrolatrons do not apply to thrs bu|ldrh\g In support of 1te motlon

defendant eubmrts an affndavrt from an expert wrtness StevenVP,re ropaolo an engrneer

Defendant further argues that the ptalntrffs farntrng or passmg out and makmg \

steam riser prpe was an |ntervenmg aot that was not: a foreseeable rlsk that wae oxrmately

caused by the. defendant $ alleged fatlure to msulate the prpe rn the apartment

In oppoartron plarntrff argues that the defendant drd not establrsh a prrm \o‘fe case for"

summaryjudgment oeoause ( )defehdant dld not establreh that |t was not statutortly requrred i
to cover the steam rlser prpe because the affrdavrt of Steven Ptetropato does not estabhsh the | Ay

E value and extent of the renovatlons made to the bulldlng at the trme of the occurrence and

therefore does not establlsh that the bundtng is not eubjeot to the‘ Admrn COde:ﬂ owslons crted
by the plarntrff (2 ) defendant falls to show that it properly matntalned the heattng plpe pursuant . : A
to common- Iaw prrnorples 3) the defendant $ expert farled to establreh that the plpe was safe i T .

g and ( ) there ts an rseue of fact as to whether it was foreseeable that the plalntrff could make

: contaot wrth the exposed plpe Plalntlff has submrtted his own eXpert affrdavrt from Alvrn UbeH .

M UbeII oprnes that the defehdant breaohed |te duty to safely malntaln the premtees and

specrflcatty breached a statutory duty to |nsulate or cover the plpe

Motion seouenoe 007 -

In motion sequence 007 the defendant moves pursuant to CPLR 3025(b) and/or | )

- 3025(c), for an order grantrng it Ieave to amend rts answer to add a denrat of platnttff’

negligence allegatlons Dunng the oouree of the brreflng on thls summary Judgment motron
plaintiff raises the lssue that the defendant CH answer farled to addrese or respond to seVeraI
paragraphs of the ptarntrffs oomplalnt whrch ooncerned the alleged aots of negllgenoe on the
part of the defendant and the plarntlff’s alteged injuries.. The defendant olalms that rts farlure to
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* plaintiff's tnjunes '

";_Summarv Judoment

entttlement to Judgment as a matter of Iaw tendonng sufﬁctent evrdenco to otimrnate any e

*material issue of faot frorn the case (Smalls % AJ/ /ndus lnc 10 NYSoI 733 735 rearg den/ed

Accordlng to CF’LR 3025(b) a party may amend hls 'pleadlng at 'an\y tlme by Ieave of

court and [I]eave shatl be freely grven upon such torms as may bo tust v Tne dofendant argues

 STANDARDS

: The proponent of a summary Judgment motlon must make a pnma f’ac\

10 NY3d 885 [2008] JMD Holdlng Corp v Congress F/n Corp 4 NYBd 373 [2005]) The

: ,fallure to: rnake such showxng requlros denlal of the motaon regardless of the sufﬁouoncy of the S

o  : expressrons of hopo or unsubstantlated allegatlons are lnsuffrcrent for thlS purpose (Zuckerman\ -
v City of New York 49 NY2d 557 [1980]) iy i T

Duties of tandOWner ’to remedv danqerg___ or defeotlve condltlon it

A landowner has a duty to exercase reasonable care to malntam rts premlses in a

‘reasonably safe condttton in \now of all the crrcumstances Jnciuding the Ilkellhood of inJury to !

others the senousness of the lnjury and the burden of avouding rtsk (Solomon v Pra/n/to 52 : |
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\ AD3d 803 804#805 [2nd Dept 2010] quotlng Basso v Mr//er\'AO NY.’Zd‘

\643[1996D

‘\ Statutor ily “ab'@ for |ts farlure to msulate or cover the heetrng plpe It is well sett e_ hat a :

oontrol to all parte of the demrsed premlses (/d Juarez v Wavaorest Mgz‘\ fTeam 88 NY2d 628 i

Section 27 809 of the Admm Code requrree as follews m pertment part

AII acceserble piprng m habltable end occupable roome oerryrng steam water or other o

- fluids at temperatures exceednng one hundred S|xty«~f|ve degrees Fahrenhert s\hall be
\lnsulated S o Ly ey " \ ah RSt

Where eoceserble plplng carnee a flurd not exoeedmg two hundred f|fty degrees e
Fahrenheit and insulation would mterfere Wrth the functlonlng of the system euch prprng o
may be unlnsulated : , T B : P Bt

building owner in: New York Crty hee a duty to memtarn hiS burldlng m COmphanoe with the

‘ bundlng code and other etatutory mandates unless the buuldrng is: grandfathered purSLrant to g

& 'sectlon 27111 of the Admin Code (Guzman v Haven F’/aza H(DUSI/?Q Development F-'und Co

Inc., 69 NY2d 559 564 565 [1987] Sermrento v C&E Assoc 40 AD3d 524 528 [18’( Dept

2007]) The partres appeer to agree that the subject bulldrng was burlt prror to 1968 and WOuld \ |

- therefore not normally be subject to the provrsrons of the Code (see Admm Code § 27 111

Isaacs v West 34”7 Apts Corp 36 ADSd 414,416 [1st Dept 2007] [flndlng that Buﬂdlng Code
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drd not apply where Sub]ect | u‘rldlng wes constructed pno

\: /d at'§ 27»~115) When the eoet of alteratlons wvthrn a twelve month penod re 30% to 60% of*'. i
the value of the bu:ldmg, only the portlons of the bulldrng altered must be hrought,tnt*ﬁ S

- \compllance w1th the 1968 cede (rd at § 27 116)l Yet where the cost of alteratl_,,)

Presbyterian Hosp \3 ADBd 225 228 [15t De‘pt 2004 [flndlng;

not subject to burldlng eode] The Burldlng Cede was effec:tlve onVDecember

Code, §27-—105) Seotron 27-—111 erevldes that lawful oooupenoy an & o ny burldrng on

the Code's effectlve date mey be contlnued However where a change in ooeue \ "'“,’]or'uee le s .

mede the re- establlshmen\ti\df;‘a prler oecupanoy or use: that exleted before 196 'ohlhtted

uniess there |s compllenCe W'th the Code tia. et § 27“"1 "2) Slmrlarly Where elteratlens to\\'an

existing bulldtng are. made the entlre bulldtng rnust be brought in- comeltance»w\\hﬁth\e 1968 "

Code if the cost of alteratrone w:thrn a twelve month perlod exceeds 60% of the hurldrng value o S

twelve month perrod |e Iees than 30% of the value of the burldrng complranoe wlth the Cede rs e
(optronal provrded the general eafety and publlo welfare are not thereby endangered’ (/'d at §
a 27-1 17) Furthermore lf the alteretren of a spar:e in a burldrng rnvolvee a ohange ln the

oocupanoy or uee thereof the alteretren work rnvolved in the ohenge shell he made to QOmply"; “ e

B wtth the requlremente of the oode end the remarnrng portlon of the bulldlng shyal\__
such an extent necessary to proteet the safety and welfare of the oooupants (/d etu§27 118)
However at the optlon ef the owner regardless of the coet of the elteratlon or cenversron, an Shie

| alteration may be mede to a Multlple Dwelllng in aocordance wrth faws in exrstence prlor to the‘

) 1968 oode prevlded the general eafety and publlo welfare are not endangered (/d at § 27 120)‘:\, |

Plalntlff argues that theee seottorls are applloable as the defendant made etgmﬂoant
atteratrons to the eubject loathroom back rn 2000 that brlng the hathroom tnto the emblt of the i
1968 Code. The burldlng lS cleerly a Multlple Dwelling as lt served as houslng exolusrvely for
Columbia law school studehts and contalned 32.units on 6 floors Platntlff pornts to the
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. metel gnll could have heen plaaed over or m front of the steam prpe wnthout cau nga.

: srgmfrcant loss of heat or funotronahty

In reply, defendant arguea thet rt was not dbhgated to oo‘mply wrth)the Admtn Code

because the ooet of the alteratro\n ~t

Vthe buridrng and/or the sub ect apartment drd not exceed

'would interfere wrth the functronlng of the heatrng eystern Mr. Pletropeole oprnes in hie affxdevrt:

that the heatrng system lnside the apartment Would not functron praperly rf the steam prpe were o

\Ineulated The plarntrffs erel’t IVIr Ubelt drsagrees and clarms that a partlal c0venng or S

DISCUSSION

After r eV'eW'”Q the f’acord;ﬂj ”,‘e Court oonctudes that defendant is not entltled to 5

| | summaryjudgment Frrst baeed upon the record trlable issues of faot exrat regardmg whether L \ \f'

“the defendant was obltgated to malntatn the burldlng |n accordanoe Wlth the provlswns set forth i % g

in’ Admm Code § 27-809 spedfrcally the requrrement that ptpee carryrng eteam or hot water at e ‘

temperatures exoeedlng one hundred srxty f|ve degrees be rnsulated tt |s well settled that

‘when determlnlng whether to grant summery judgment to a defendant owner the burden ison.

, the defendant to lay bare rts proof that rt rs excepted from any obhgatrons under the Admtn
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regardrng the extent of the renovatlons performed at the burldlng comee from an attorney

- junder any and all provrerone ot the Admln Code as Wetl as the act

' alteratlons to the bulldtng or to plarntrff’s apartment Would have brought the burldrng,w thm the -
: parametere of the Code Defendant falled to submlt any dooumentatlon evrdencmg the extent ‘;']‘1{‘:]“‘ " s

of any alterattone that Were performed at the eubjeot property, euch as construotlon 'reoorde,

5 work ordere or permlts Suoh dooumentatlon would be crltloal to analyz ol the Werk"p ‘Ormed . \\:\’fj R

oet of making the

‘ alteratmns compared to the value ot the bunding\at any glven tlme In the abee e of such

documentatron the defendant eannot meet ttS burden However deeprte the fa‘othat

defendant spende a great deal of time analyzmg the percerved cost of the renovatrons and/or : L
\ atteratrons performed to the apartment that coet is: not the applrcable leeue glven the faot that

the Admin. Code allowe the owner of a l\/lultrple Dwellrng to make alteratlons thhout OOmplylng f  o

with the Admrn Code regardleee of coet as Iong as the general satety and publto welfare are v
not thereby endangered (see Admln Code §27-120):. - i 4
The partles have not Clted to and the Court has not found any oaee law whlch defrnes
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‘ geheral safety or publuc welfa 6o ntextof thaAtﬂ n

Corp Wthh ctted R/vera whlle raje mg a common !aw requnrem | s’ream hser

piper that carrled Water heated to 165 degr@ea (36 ADBd 414 415 [1st Dept 2007] As piamtlff'x

. ‘ pomts out /saacs is readn!y dlstmgutshable from thlS case as the SUbJeCt plpa IS s:gmﬁcantly

hotter than the 165 degree temperature m /saacs and the pxpe m Isaaos was ed behmd

the tonet Wheraas here the plamtlff’s expert measured the p1pe as Iocated only 19.|nchas n |

‘ front of the tollet (/d at414 see Hellman Aff photographs annexed to axhiblt B) Furthermore\_?

in Isaacs, there were no pl’lOl’ complamts or mc;dehts ragardmg the Iocatlon of the steam hser e

 Page9of 12



[* 10]

contact wuth the hOt PI'P\,

pipe wher’eaofhe\re"ft" e pla ttff olat”:‘;\s that rtwas co’mmoh forperse

\ ’roo.mplarnts had been

‘ have granted summary Judgment to Iandtords un oases whore thoy deemed lt Was not

foreseeable that the platntiff\woruld sustath burn lnjunes after passrng out or lostng

prolonged oontact wrth the steam ptpe and Anderson tndrcated at hlS depositron that"he never . b
. lost: oompleto consotousnoss Addttronally, the torlet was $0 close to the prpe that Anderson SOy
" claims he was strll stttlng on the torlet When he came mto oontact Wlth the prpe (see Hellman :

i AfE photographs annexod to exhlblt B)

In Derd/arran v Fellx Com‘r Corp (51 NY2d 308 [1980]) the Court of Appeals artloulated_ [

~the otrcumstancea whero a supersedmg cause or other faotors rntorvene to break the nexus

between a defendant s nogllgence and plalnttffs rnjury Derdrarran lnvolved a plalnt\lff who was f \
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' rnjured when a ve‘hrcl‘

' -found that “the prec:rse manher of the [accrdent] heed not be.

\ contractor was not tnSutated from Irablhty ee a matter of Iew \

fwhere the rrsk of the mtervemhg act occurrmg re the very same rrsk whrch rehde‘ \

: neglrgent” (id. et 316)

\ of a user of the bathroo,

‘n by‘*the defendant s emplo\‘\'ee\ ‘

spilled hot ol Qﬂ the pialntlff The: _efendant drrver had

possrbrtrty that a drwer erl heghgently enter the work srte” (id at 3‘1‘

”’rve ae a supersedmg cause and retreve ah»a

mtervehrhg act may nf s responsrbrhty,

Here a Jury cout md\thet the foreseeable rrsk created by the defendant es\ the injury:

from madvertent oontact with the steam prpe (see Dela:‘ ey, 275 AD?.d:i

233-234). Thus the court frnds that fectuat rssuee regardrng whether the defendant breached

ts common-law dUty W maintarn th@ Premrses rn a reasenebly safe condrtron and whether such Lot
breach proxrmetely ceused the plarhtlff’ acordent muet be determrhed by the tner of fact |
Accordingly, defendent s metron for eummeryJUdgmeht is demed Ll |

As to defendant s mohoh seeklng leave to amend rts enswer the motron IS granted As ‘\'

stated above Ieave to amehd shall be freely granted and rnsofar as the defehdent has
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e Committee for Fudherance of Jevwsh Edua&t‘/@n 105 ADZdrav : ;_,_ i

the motion to amehd “:'granted

Accordm_g i ‘i‘t-iié\ -

ORDERED that defendant\

s otlon for summary Judgment motlon seq\uence 006

| “'pursuant to CF’LR 3212 I$ danled and Jt is further

ORDERED '\endan‘t s\ otion to amend the answer \m

| granted and the amended answer m the proposed form annexad to‘f ,e m' Vi

deemed Served UpOﬂ SETV'CQ Of a Copy Of thlS order Wlth notlce Qf entry therep po‘n the’ i : Ry

plalntlff.

 This constitutes the Decision and Order of the Colrt. =~

Check nfappmpmaw \ll J Do NOT POST . REFERENCE .

. mBOsMR
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