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Present: Honorable Daniel G. Barrett · 
County Court Judge 

STATE OF NEW YORK 
COUNTY COURT COUNTY OF WAYNE 

THE PEOPLE OF THE STATE OF NEW YORK 

-vs-

ALBERT L LOQUASTO, 

Defendant 

Appearances - ADA, Christopher Elokelman, Esq. 
Defendant - Robert Tucker, Esq. 

STATE OF NEW YORK 
COUNTY COURT COUNTY OF VVAYNE 

THE PEOPLE OF THE STATE OF NEW YORK 

-vs-

ANTHONY LOQUASTO, 

Defendant 

Appearances - ADA, Christopher Bokelman, Esq. 

At a Term f the County Court 
held in an for the County of 
Wayne at t e Hall of Justice in 
the Village of Lyons, New York 
on the 7th ay of May, 2013. 

DECISION 
In ex No. 12-143A 

DECISION 
Ind · x No. 12-1438 

Defendant - Douglas M. Jablonski, Esq. 

Both Defendants having moved for a Huntley and Mapp earing. The 

Court having granted Huntley Hearings in both cases. The Co rt having reserved 

on the request for a Mapp Hearing i11 bath cases. 

-1-

[* 1]



.. 
'~;~-

In the motion papers for Albert Loquasto Defendant alleg s his home was 

entered and searched without consent pursuant to a search wa rant issued by 

Judge Young of Walworth Town Cc1urt. Property was seized a d the People 

intend to introduce as evidence said seized property. Defend nt contends that 

the evidence must be suppressed c:1s the search was improper. Defendant 

requests a hearing to determine wnether there was probable c use to issue the 

warrant and whether any evidence obtained should be suppres ed. 

The People with regard to said request_ oppose suppress on and assert that 

the search of the residence was pursuant to a lawful warrant. hat the Defendant 

bears the burden of showing that the law enforcement was uni wful. Further the 

People submit that the law enforcement officer acted within the lawful authority of . . 

the search warrant in performing the search. That if the Court . oes grant a Mapp 

Hearing that there be a protective c1rder pursuant to CPL 240.5 or in the 

alternative that the Court review the~ application in camera to d termine that 

probable cause existed for the issuance of the search warrant · nd that the search 

warrant application not be disclosed to Defendant. 

In Anthony Loquasto's request for suppression of seized property, 

Defendant alleges that he gave no consent to any search of hi person or 

property nor was there any.contraband visible within his sight, each or· control at 

the time of his arrest. This Defendant argues that the material vidence was 

illegally seized and must be suppre·ssed or in the alternative a re-trial hearing 

held to determine the admissibility of the same. 

The People respond to said motion that a search warran , unchallenged by 

the unsupported allegations made lby the Defendant in his moti n, was valid and 

thus procedures by law enforcement were lawful in all ways. T e People 

respectfully submit that the Defendant's motion is facially insu 1cient to demand a 

hearing on the iss~e of suppression of the evidence seized pu uant to a valid 

search warrant. 
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The procedure for the motion to suppress evidence i pursuant to CPL 
710.60. CPL 710.60 (1) providns that the motion papers m st state ·the.'ground or 

the grounds of the motion and must contain sworn allegatio s of fact, whether of 

the Defendant or of another per:son or. persons, supporting uch grounds. 

CPL 710.6.0 (2) provides the court must summarily gr . nt the motion if: 

A. The motion papers comply with the requi ements of 

subdivision 1 and the People concede th . truth of the 

allegations of fact therein, which support he motion; or 

B. ·The .People stipulate that evidence sough to be suppressed 

will not be o_ffeired into evidence in any cri inal action or 

proceeding against the Defendant. 

In both cases herein the PE~ople are not conceding the ruth or the 

allegations of the fact which support the motion and they are ot stipulating that 

the evidence sought to be suppressed will not be offered into evidence at trial. 

CPL 710.60 (3) provides tht~ court may su.mmarily den the motions if: 

A. The motion papers do not allege a ground onstituting legal 

basis for the motion; or 

B. The sworn allef1ations of fact do not as a m tter of law support 

the ground alle~1ed. 

People essentially submit that the Defendants' motions re insufficient to 

merit a hearing on the issue to suppress the evidence seized ursuant to a valid 

search warrant. 
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The Court notes that in response to the pre-trial order o disco~ery in the 
. . • 

paperwork it provides that Phyllis Loquasto was the owner of e property in 

question, that being 809 Plank Ro.ad, Walworth, New York. D fendant Albert 

Loquasto upon information and belief is the son of f>hyllis Loq asto and 

Defendant Anthony Loquasto upon information and belief is th grandson of said . 

Phyllis Loquasto. Further attached to Response to Pre-Trial o Discovery is a 

statement of Phyllis Loquasto that provides that Albert Loquas o and Anthony 

Loquasto have access to the house . 

. The Court notes that in neither motion papers filed by ei her Defendant 

does either Defendant claim a proprietary interest or any priva y interest in the 

property that was searched. 

· The Defendant bears the burden of proof in attacking th sufficiency of the 

information underlying the issuanc1~ of a search warrant, Peo e v. Glen 30 N.Y. 

2d 252. In both sets of motion papers the motions are only si1ed by the " 

attorneys for the Defendant. TherE! are no .factual allegations y anyone of any 

knowledge. Attorney's affidavits are alleged upon information nd belief. 

In People v. Burton, 6 N.Y. 3d 584 the court noted that a though i~dividuals 

possessed a legitimate expectation of privacy with regard to th ir persons, the 

mere assertion that contraband wa:s recovered from a defenda t does not create 

an issue of fact as to whether the search and seizure were the esult of a fourth 

amendment violation. Rather defendant must additionally ass rt that the search 

was not legally justified and there must be sufficient factual alle ations to support 

that contention. 

A defendant seeking to challenge a search and seizure i required to 

demonstrate a personal legitimate E~xpectation of privacy in the earched 

premises, People v. Rance P. Scun~. 14 N.Y. 3d 861. In said ase the court 

held that the defendant did not asse!rt a privacy interest in the a artment in his 

motion papers or oral argumen·t, se1~ also People v. Wesley, 73 N.Y. 2d 351. 

. 
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In neither case before the Court has either Defendant emons_tiated a 

personal legitimate exp~ctation of privacy in the searched pr 

Huntley and Wade motions may not be denied simply ecause the 

defendant's factual pleas are inadequate, however,. Mapp m tions are frequently. 

denied on a count of the defendant's failure to allege facts th t would require 

suppression, People v. Mendoza, 82 N .. Y. 2d 415. Said cou s decision provides 

hearings are not automatic or generally available for the aski g of boiler plate 

allegations. Rather factual suffici1ency should be determined ith reference to the 

face of the pleadings, the context of the motion and defenda 's ·access to the 

information. 

Instructive is the case of People v. Reynolds, 71 N.Y. 2 552. In that case 

defense allege that a search warrant was based on the illegal observations of 

marihuana in the curtilage of the defendant's house, hid in en losed areas rather 

than visible in an open field . The court noted that these were conclusory 

assertions and that no swc;>rn alle~1ations of fact were offered t support them. 

The discussion in the Mendoza cc:ise. supra. the court uses a example of the 

following statement in defendant's motion papers: "I did nothi g giving rise to 

probable cause". The court held such statement without mor is plainly 

insufficient because probable cause is a mixed legal-factual is ue and the 

pleading lacks the factual portion of the equation. 

In the case at hand in moving P.apers for Anthony Loqu ·sto merely states 

the property was illegally seized and therefore is inadmissible nd must be 

suppressed. In Albert Loquasto's he states that-the evidence ust be 

suppressed as the search was improper. 

The Court is aware that the Defendants were not provid d a copy of the 

applications for the search warrant. · However, there is a great eal of information 

provided with the Pre-Trial .Order of Discovery in order to allo the Defendants to 

allege something for the Court to determine whether a hearing is necessary . 

. 
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In this case the Defendants have not demonstrated an I gitimate _privacy 

interest in the property that was SE?arched. Defendants' plead ngs cannot make· 

out a violation of the fourth amendment if they do not contain !legations 

establishing his or her standing to protest the illegality, Peo le v. Carter, 86 N.Y. 

2d 721. In those cases in which evidence is not taken from th defendant's 

person, the defendant will be obliged to set out particulars of is or her 

connection either to the evidence, or to the area in which it wa seized, People v. 

Gomez, 67 N.Y. 2d 843, People v. Lovejoy, 197 A.O. 2d 353. 

Further the Court provides Defendants have failed to all ge any factual 

allegations that would require a hearing even if standing had b en established. 

This constitutes the Decision of the Court. 

Dated: May 7, 2013 · 
Lyons, New York 
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