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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF THE BRONX - PART 11

SO s er DT
Plamutt. INDEX NO. 3090642009
- Eig_'dl!]Sl -
NEW YORK CITY HOUSING AUTHORITY. DECISION/ORDER
Detendant,
_________________________________________________________________ X

Hon. Laura G. Douglas

Plamut! commenced this personal injury action against defendant o recover damages
plaimuff sustained in February 2009 when she fell over an air conditioning unit that was on the
ftoor of"a hallway of the apartment building in which she resided. Plaintiff resided in an
apartment with her daughter Jennifer, her sister Felicia and her niece Danielle, and the women
were present in the building at the tme plamtitt™s aceident occurred.

Withits umtial demand for discovery and inspection, dated Junuary 4. 2010, defendant
requested, among other things, production ol “any and all photographs depicting ptainufl’s
mpuries and the area where it 1s alleged the occurrence ... took place, and any defect which
allegedly existed thereon as it appeared on or about the alleged date of {the] accident.” The
March 29. 2010 prelimimary conference order required plamut? w produce duplicate color
photographs within 30 days of the date of the order. By letter dated Junc 9, 2010, plaintiff
produced four color photographs depicting the air conditioning unit. Two weeks later, the court
issued a compliance conference order requiring, among other things. that the parties exchange

original duplicate color photographs. or provide an affirmation that none exist. Following
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plaintifl”s August 2011 deposituoen, defendant demanded copies ol certain photographs that
plamtift alluded (o at her deposition that had not been produced; plaintff responded that “[nlo

Svarlable”

other photos |were

Felicia and Danielle were subsequently deposed. At their depositions, Felicia and
Danielle were asked. among other things. to review the four photographs that were exchanged,
and each gave testimony regarding the photographs.

Approximaltely 1 months after the depositions of Felicia and Damielle. plamutt produced
19 photographs. In his letier producing the photographs, plaintif™s counsel stated that they “were
taken either by [plamulf] or her daughter Jennifer™ no reason or excuse was provided concerning
why the photographs were being produced at that point. In light of this new disclosure,
defendants sought to take further depositions of plaintift, Jennifer. Felicia and Danielle. Plaintiff
and Jenniler appeared tor further depositions. but Fehenand Daniclle have not

Defendant moves to compel further depositions ol Felicia and Danielle or other refated
relief (e.g.. preclusion of the 19 photographs. the trial testimony of Felicia and Danielle or both).
Its position is summed-up at paragraph 33 ol its atfirmation in support of the motion:

“The need for these additional depositions is due o plamtif™s counsel

5| fatlure
to produce photographs despite Court Orders and [delendants | repeated attenipts
10 obtain such discovery prior w depositions bemg held. We do not know who
ook the additional photographs. when those photographs were tuken and what
those photographs show. It [defendant] is not permitted to conduct such
depositions. [delendant] will be surprised and prejudiced at trial because we do
not know what these witnesses will testify with respect 1o the newly exchanged
photographs.™

PlaintiIt opposes the motton. arguing that the further depositions of Felicia and Danielle are

unnecessary because planutt and Fenniter s e already appeared tor further depositions o
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provide testimony regarding the newly produced photographs and that their testimony provides
defendant with the information it needs regarding the photographs.' PlaintilT also arguces that a
preclusion penaity would be unwarranted. In reply. defendant argues that the further depositions
of Felicia and Daniclie are not unnceessary simply because plainti{Tand Jennifer appearcd for
further depositions: Felicia and Danielle may hay o independent information regarding the
photographs that may be inconsistent with the intormation provided by plainutlh and Jennifer,
Defendant also highlights that ne excuse has been ottered for the belated disclosure of the 19
photographs, and stresses that it tovk the depusitions ol Felicia and Danielle m reliance on
plaintift’s representation that the only photographs relevant 1o the action were the lour that
plamtift disclosed prior to the mitial depositions.

= Tlhere shall be tull disclosure ol all matter material and necessary in the prosecution or
defense of an action™ (CPLR 3101[a]). " The words. "material und necessary.” are ... to be
interpreted liberally to require disclosure. upon request, ol any facts bearing on the controversy
which will assist preparation for trial by sharpening the issues and reducing delay and prolixity,
The test s one ot usclulness and reason™ (Affeny Cronweli-Collier Pub. Co 0 21 N Y 2d 403 400-
407 [ 19068]).

Here. information relating to photographs of the hazardous condition that allegedly
caused plamtiff 1o fall (as well as photographs depicting plamtifl™s injuries) 1s matertal and
necessary to this acton: such mtormation is particularly material and necessary coming Irom

mdin iduals who live on the floor of the butlding where the accident occurred and were with

'Because the further depositions of plaintt{T and Jennifer were taken around the time this
motion was niade, the transeripts were not included on the motion. Although plaintitT™s counsel
offered to make the transcripts available, the court is able to decide the motion without them.
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plaintiff immediately after the accident. That plainuftf and her daughter (Jenntfer) have provided
testimony about the 19 photographs docs not serve to prevent defendants [rom obtainmg the
testimony ol Felicta and Danielle regarding them. Detendant should have had the photographs
hefore it deposed Felicia and Danielle i the first mstance, and delendant should not be penalized
for plamntiff’s unexplained tailure to disclose the photographs sooner. Notably, photographs were
demanded by defendant and required by court order o be disclosed before depositions were
conducted. vel they were not produced untl after plamuff. Jenmler, Felicia and Danielle were
deposed. Troubling, too. 15 the ubsence ol uny reason or excuse for plamnlt's Gulure o disclose
tumely the photographs, Therefore. further depositions ot Felicia and Danielle are directed, those
deposttions to be limited to the 19 belatedlv-produced photographs.

Accordingly, 11 1s hereby ordered that the motion is granted to the extent of dirceting
Felicta Stubblefield and Daniclle Stubbleticld. within 60 davs of the date of service of this order
with notice of entry thereol. o appear tor depositions limited to the photographs produced by
plaintitt on or about August 9, 2012 the imotion is otherwise denied.

This constitutes the decision and order of the court.

Dated: April j' 2013

g
|

Laura G. Douglas. J.5.C.
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