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SUPREME COURT OF THE STA TE OF NEW YORK 
COUNTY OF SARA TOOA 

JANET O"BRIEN, 

Plaintiff: 

-against­

JESSICA COUCH, 

Appearances: 

For Plaintiff: 

For Defendant: 

Before: 

Brendan F. Baynes, Esq. 
The Baynes Law Finn, PU£ 
130 Main Street 
Ravena, NY 12143 

Louise E. ~Esq. 
Law Offices of Karen L Lawrence 
500 New Kamec Road, 3 .. floor 
Albany, New York 12205-3853 

Hon. Robert J. Chauvin 

DECISION AND ORDER 

IDdex Ne: 2011-2591 
RJI No: 45-1-2011-1128 
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By notice of motion, dat.ed February 13, 2013, the defendant mov~ pmswmt to 
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CPLR § 3212, for an order of summary judgment in favor of the defendant and dismissing the 

plaintifrs complaint. In support of such motion the defendant submitted the affirmation of 

Louise E. Dunn., Esq., dated February 13, 2013, along wi1h annexed exlnl>its "'A" through "'1", 

including copies of the note of issue; pleadings; demand for and verified bill of particulars; 

accident report; deposition of plaintiff taken November 18, 2011; deposition of the defendant 

taken November 18, 2011; the affidavit of Douglas Close, dated November 19, 2012; 1he 

affidavit of Douglas J. Rowland, P .E., dated February 6, 2013, along with the resume and rqJOrt 

of said witness. 

In opposition the plaintiff submitted the affirmation of Brendan F. Baynes, dated Mardi 

12, 2013, along with annexed exlu.l>its "'A" through "E", including copies of various medical 

records, records tiom defendant's cell phone and deposition of the defendant taken November 6, 

2012. Plaintiff also submitted the affidavit of Gregory L. Witte, along with annexed exlul>its 

"A" through "D" including the resume and lq>Ort of said witness and various photographs. 
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In reply the defendant submitted the fiu:the:r affinnation of Louise E. Dunn, Esq., dated 

April 12. 2013, with annexed exlnl>its "A., and "B.,, including a further affidavit of Douglas J. 

Rowl~ P.E., dated April 12, 2013, and a copy of the deposition of the defendant taken 

November 6, 2012. 

The motion was initially returnable on March 19, 2013. Upon consent of all parties the 

motion was adjourned until April 16, 2013. ft is also noted by the court that the matter is 

presently adjourned without date due to the military dq>loyment of the defendant outside of the 

country. 

UNDERLYING ACTION 

The underlying action herein concerns a motor vehicle accident which occurred in the 

morning hours of June 15, 2010 on Route 9 in the Town of Halftnoon, Samtoga County. At that 

time the plaintiff' was pulling out of a service station located on the east side of Route 9, a four 

lane highway mmring north and~ directly across fiom Sitterly Road. She intended to tum 

left and proceed southbound on Route 9. At that time the defendant was proceeding northbound 

on Route 9 and collided with the plaintiff's vehicle. 

In accontanoe with all of the direct, eyewitness testimony submitted herein at 1hat time 

the intersection was controlled by a tmflic light, which was green in regard to northbound tmffic 

on Route 9 and was flashing Rd for traffic leaving the service s1ation. Further all of the direct 

evidence herein establishes that there were no aberrant weather or road oonditi~ that the 

defendant was traveling at or about the speed limit in that area, 40 _mph, and that the defendant 

applied her brakes upon seeing the plaintiff' pull out. Moreover it is uncontested that the 

defendant was no more than three car lengths away, when the plaintiff was begimring to pull into 

the intersection. 

Such is supported by the testimony of the defendant, as well as, another driver who was 

also proceeding northbound on Route 9. Such witness clearly indicates that the defendant had a 

green light, was 1raveling at or aboUt the speed limit and that the plaintiff pulled out in front of 

the defendant, thaeby causing the accident. The witness also indicates that the defendant applied 

hel' brakes upon the plaintiff' pulling out into oncoming traffic. 

In addition the observation of such witness and the testimony of the defendant, that the 

defendant was proceeding at or about the post.ed speed limit prior to the accident, is buttressed by 
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the submitted opinion of a licensed physical mginttT. 

It must also be noted that based upon the only ditect evidence haein, the testimony of the 

defendant, she was not in use of her cell phone at the time of the accident.. The defendant has 

expressly denied the use of her cell phone at the time of the accident. Further she has exptcssly 

indicated that at the time of the accidmt she had a bands nee cell phone speaker hanging in the 

area of ha neck and that such may have been activated upon deployment ofher' air bag. 

Based upon such direct evideoce as well as the supporting expert oPuoon, the defendant 

has moved for summary judgment dismissing the one cause of action set forth in the plaintiff's 

complaint. 

The only contested underlying factual circumstances at issue upon this motion are the 

speed of the defendant's vehicle prior to the application of her brakes and whether She was 

utilizing her cell phone at the ti.me of the accidc:ot. In both respects the plaintiff opposes the 

motion for summary judgment upon the submission of circmnstantial evidence, consisting of an 

expert opinion and cell phone records. 

Fust the plaintiff has submitted the affidavit of an accident reoonstructioni who, despite , 

having previously found that at the time of the accident the defendant's vehicle was going below 

the posted speed limit, now through some form of extrapolation has opined that before applying 

her brakes the defendant was going at least nine miles per hour ovec the posted speed limit. Such 

is premised upon examination of the air bag data, certain fonnulas and the examination of the 

vehides fullowing the accident. 

Above and beyond any o1hfr foundation issues conceming such opinion, it must also be 

noted that in a report prepared by such witness in October, 2010 the witness calculated that at the 

time of impact the defi:ndant's vehicle was traveling at a speed of 34.85 miles per hour, 

and not until a second report p1cpan:d in March, 2013, following the submission of the motion 

herein. did the witness fiuthec calculate that prior to the application of her brakes the 

defendant's vehicle was traveling at 49.45 miles per hour. 

Second the plaintiff also submits that the defendant's cell phone reoonls establish the 

placing of a phone call ftom her cell phone two minutes before the time that the accident was 

reported to police. Based upon such the plaintiff submits that there is a factual foundation to 

establish. an issue as to whether, at the time of the accident, the defendant was utilizing her cell 
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phone and 1hereby distracted. Upon both areas of circumstantial evidmce the plaintiff submits 

that the defendant's motion for summary judgmmt must be denied. 

UNQQLYINGMQDON 

As sCt bth above, the defmdant has moved ha:ein fur summary judgment, pursuant to 

CPLR § 321~ dismissing the plaintiff's action. Again, such is pn:mised upon the fact that the 

sole proximate cause of the accident herein was the negligent actions of the plaintift: Simply 

put. the plaintiff pulled out in front of the defeadant. 

To begin, the court notes that it is well settled that in Older to be entitled 19 

summary judgment, movant must establish its defense or cause of action sufficiently tD warrant a 

court's dircctiogjudgmait as a matter of law (W'megrad v New York Univ. Medical Center, 64 

NY2d 851, 853 [1985]; Crowley's Milk Co. v Klein, 24 AD2d 920 [3d Dept 1965]; Moskowitz v 

Garlock, 23 AD2d 943, 944 [Jd Dept 1965]). 

On the other band, once such is presented. the party opposing the motion, must produce 

evidentiary proof in admissible form sufficient tD require a trial of material quemons of fact on 

whidl the opposing claim rests. In 1his reganl, ~ere oonclusions. expressions of hope or 

unsubstantiated allegations or assertions are insufficient' for 1his purpose. (Gilbert Frank Corp. . 

v Federal Ins. Co., 70 NY2d 966 (1988], citing Zuckerman v City of New Yori:, 49 NY2d 557 

[1980].) 

More specifically to the instant matter, it has clearly been held that in personal injury 

actions premised upon mot.or vehicle accidents, where it is established that the sole proximate 

cause of the accidalt was the negligent actions of the plaintiff: specifically in failing tD yield the 

right of way, that the defendant is entitled to summary judgment Such is based upon 1he 

undcdying holding that an operator of a motor vehicle is entitled to anticipate that other vebides 

will obey the traffic laws that requite them to yield the right of way. (Lescens/ci v Williams. 90 

AD3d 1705 {4th Dept 2011 ], Iv. denied 18 NY2d 811 [2012]; Abton v American Tr .• Inc., 82 

AD3d 546, 546-547 [lstl>qrt 2011]; Miglionico v Leroy Holdings Co., 78 ADJd 1306, 1307 [Jd 

Dept 2010]; Palomo v Pozzi. 51AD3d498 [2d Dept 2008]; Spivak v Erickson, 40 AD3d 962, 

962-963[2d Dept 2007]; A.ristimhal v A~ 37 AD3d S03, 503-504 [2d Dept 2007], Iv. 

denied 9 NY3d 808 [2007]; Jacino v Sugarman, 10 AD3d 593, 595 [2d Dept 2004]; Masch v 

Hansen, 295 AD2d 717, 717-718 [3d Dept 2002]; Mattv Tricill, 260 AD2d 811[3dDept1999]; 
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Hazelton v Brown, 248 AD2d 871, 873 [3d Dept 1998].) 

Clearly such rulings~ premised upon the express provisions of Vehicle and Traffic Law 

§§ t 141, t 14Z 1143 and/or 1110. 

In the pm;eot case the defendant has presented dim:t, uncontested evidence that 1hc sole 

proximate cause of the accident was the plaintiff's failure to both )'ield the right of way and 

obey a traffic control device. 

Further the plaintiff has not pn:sc:nted a sufficient factual circumstance or evidence io put 

such in issue. First the~ of speed relied upon by the plaintiff: does not rebut the 

plain and simple fact that the negligent actions of the plaintiff in failing to yield the right of way 

and/or obey a traffic ooncrol device, were the cause of the accident. Second the court finds such 

opinion speculative, at best. The contention that the defendant wa a~ the speed limit 

bctOre she applied her brakes is based upon an inspection of the vehicles fullowing the accident 

and some form of extrapolated theory which was not calculated until the filing of the motion 

herein and which calculates the speed of her vehicle at less than tm miles per hour over the 

posted speed limit. In addition, as noted above, such expert initially only calculated the speed of 

the defendant's vehicle at the time of impact and that sudt speed was five miles below the posted 

speed limit Clearly the defendant and the non.party eyewitness testified that defendant was 

traveling within the speed limit and had no opportunity to avoid the aa:ident. 

Furtbe.nnore, not only does the court find such evidence. to be spemlative, at best;, but 

there has not been .a sufficient foundation set forth, by way of the scientific acceptance and/or 

reliability of the methodology employed, to establish the admissability of such opinion. 

Moreovel" there has not been a sufficient foundation set~ by way of the qualifications of the 

witness to express such opinion, to establish. the admissability of such opinion. 

Likewise the court does not find the cell phone records to be sufficiait to establish an 

issue of fact herein. ~ at best, the use of a cell phone by the defendant at the time of the 

accident, even if ttue, is secondary to the sole proximate cause of the accidmt as established by 

all of the direct evidence herein.. Furthermore the contention that cell phone records showing that 

a call was made Dom. the defendant's cell phone two minutes before the time that the accident 

was reported, as reflected upon the police accident report, establishes a factual basis fi:om which 

to infer that the defendant was distracted at the time of the accident is oontnuy to the proof: and, 
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speculative, at~ 

In both respects the court does not find such cin:umstantial and speculative evidmce 

and/or submissions to be sufficient to rebut the clear and direct evidmoe submitted by the 

defendant, and/or to establish any factual issue herein. (L«emki, 90 AD3d 1705; Alston, 

82AD3d546;Moscls,295AD2d111;Matt, 260AD2d811; MorrisonvF~ 163AD2d 

464, 467-468[3dDept1990].) 

As such the defendant's motion for summary judgment is in all respects granted. 

This manonmdum shall constitute the decision and onler of the court. The original 

decision and ooler and the underlying papers are being delivered directly to the Saratoga County 

Clede for filing. The signing of this decision and order and the delivery of this decision and 

order to the Saratoga County aen: shall not constitute notice of mtry unde£ CPLR § 2220, and 

the parties are not relieved fiom the applicable provisions of that rule regaidiag service of notice 

of entry. 

DATED: 

,, 
:z 

The followig p!pl'S were read and considered: 

l. NoticeofMotiondated Febmary 13, 2013; 

2. Affirmation in Support of Louise E. Dunn, Esq. dated February 13, 2013 with attached 
exhibits "A" through "J"; . 

3. AflidavitofDouglas Close dated November 19, 2012; 

4. Affidavit ofDouglas J. Rowland, P.E. dated February6, 2013 with attachments; 

5. Attorney Affidavit in opposition of Brendan F. Baynes, Esq dated Mardi 12, 2013 with 
attached exhibits" A" through"~; 

6. Affidavit ofGregoty L Witte dated March 12, 2013 with attached exlul>its "A"' 1hrough 
"D"'; 

7. Rq>ly Affirmation of Louise E. DUIUl; Esq. dated April 12, 2013 with attached exhtoits 
"A" and "B"'; and 

8. Affidavit of Douglas 1. Rowl~ P.E. dated Apnl 12, 2013 with attadunmt. 
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