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SUPREME COURT OF THE STATE OF NEW YORK — NEW YORK COUNTY

PRESENT: HON. PAUL WOOTEN

 Justice . PART_I
In the Matter of the Application of |
ANNEMARIE SHELDON, _ ‘
. Petitioner, ' INDEX NO, \ 101210/12
-against-

MOTION SEQ. NO, 001. '

For a Judgment Pursuant to the Provisions of Article 78
of the New York Civil Practice Law and Rules,

RAYMOND KELLY, as the Police Commissioner
of the City of New York and the Chairman of the
Board of Trustees of the Police Pension Fund,
Article I, THE BOARD OF TRUSTEES of the
Police Pension Fund, Article I, THE NEW YORK
CITY POLICE DEPARTMENT and THE CITY OF

NEW YORK;
‘ Respondents.

The following papers, numbered 1 to 6 were read on this motion by petitioner(s) for an order and

judgement pursuant to CPLR Article 78 reversing, annulling and setting aside the decrsron of the Board of .~

Trustees of the Police Pension Fund of the New York City Police Department.

Notice of Motion/ Order to Show Cause — Affidavits — Exhibits ...

Answering Affidavits — Exhibits (Memo) 3 4,5.6

I Egﬂs NUMBERED

Replying Affidavits (Reply Memo)

In this Article 78 proceeding, Annemarie Sheldon (pet’it‘ieher) a retired Ne\/v York City
Police Officer and a flrst responder to the World Trade Center attack on September 11, 2001,
seeks an order reversing, annulling and setting aside the determlnatlon of the Board of

Trustees of the New York Crty Police Department Pension Fund of Trustees) adopting

- the determination by the Medical Board of the New York City partment Pension Fund

(Medical Board), denying petitioner’s Accident Disabil|

nt Wuant,to the \

Administrative Code §§ 13- 252 and 13 252.1 (WTC Law)? Pe&@m I s w ofder dlrectmg
the respondents to retire her wrth an ADR pursuant to the WTW@actrve to the date of
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[+ 2]

: respondems for further consrderatron

‘,~"cred|ble medical evrdence to support the fmdmg that petrtroner is not drsabled from heavy metal s

- J‘porsonlng Addrtronally the Medrcal Board noted that F bromyalgra and CFS are not qualrfyrng Lo

B presumphon that the ofﬂcer s dlsab ! ty Was ‘caused by his or her work at th'y WTC srte

- New York City F‘ohce Ofﬂcer by GERD |mmur1e derangement putmenary drsabr rty or heavy
~,for the reasons set forth beiow the petrtlon is demed

- therr own judgment for thet of the board thet made the decrsron (see Matter af Borensfe/n v

“her ord nary drsabrhty retrrement (ODR) orin the altematrve remandmg t‘h‘ umatterto o

The Medical Board concluded that there is no ewdence of drsa ‘rty from GERD no

.~:documentatron of any |mmune derangement and no dragnosrs of a putmonary dreabulfty, and no .

' ‘condntrons under the WTC Law and oniy those suffermg from a qualrfymg drsab mg condrtlon or

. impairment of health as deﬁned by the apphcable statute i is entrtled to the rebuttable

Petitioner trmely fu!ed thrs actron on February 9, 2012 seek ng to reverse the

respondems determmatron ’rhet (1) her flbromyalgra and chromc fat gue syndrome (CFS) are

nerther work related nor caused by her aileged exposure durmg the Worfd Trade Center rescue,-' "

‘recovery or olean up eperat ons and (2) that she |s not drsabled from performmg?the dutres of a:. 0 v

, metal porsonmg Respandents arein Oppos tron to petrtroner s the Amcle ?8 apphcatton and

When conmdermg Art cle 78 petmons ceurts may not welgh the evrdence or substrtute N

'New York Crry Emp/oyees Ret:rement Sys 88 NY2d 756 761 [1996} Appleby v Herkommer

165 ADZd 72? 728 [1st Dept 1990])). tn an Art cle 78 preceedmg challenglng a drsabl ity

, determmat ion, the Medrcal Board's fmdmg wnl be sustarned unless rt Iacks a retronal basrs or

‘arbitrary or capncrous (see Matter of Borenstem 88 NY2d at 760 Matter of Canfora v BOard of .

Trustees of Police F’ensron Fund ef Pohce Depz‘ of C/ty ef N Y., Arf 1, 60 NY2d 347 351
{1983] Maz‘z‘er of Pei/ v Board of Educ of Umon F—“ree School Dist. No 1 of Towns of Scarsdale T
& Mamaroneck Westchesz‘er C‘ounty, 34 NYad 222 230 231 [19?4] Mez‘z‘er of Jeffererson v o
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”propos tron for. wh ch lt is offered [and} must be evxdent ary n nature and not mero!y a

Kelly, 51 AD3d 536, 537 {mtro‘ept‘éooe]j‘ (' -‘*‘Ordinar'ry*-a ‘Me‘d B
determmatron wm not be d sturbed if the dotermmatlon |s bas d
the quantum of evudenoe that meets the substantlai‘ thresho!d cannot be reduced to a formu

in dlsabnhty oases the phrase has been construed to requxre some credrb!e evrdence (Matter of .

Borenstein, 88 Nde at 7‘60) (tnternal citations omltted) Credlble evrdenoe has been generat!y | e

deﬁned as ovrdence that proceeds from a cred|b!e souroe and reasonabty tends to support the}i:..:‘

conciusuon of iaw nor mere oonjeoture or unsupported susprcmn (Mattsr of Moyer v. Board of . S

Trusz‘ees of N Y C;ty F:re Dept Ar. 1-B PenS/on Fund 90 NYZd 139 1477 154 lntemal : e
crtations omltted]) o ‘

Here the Medrcal Board proffers that rts cred bie evrdence esta shes after ts medrcai

expert examlnatron that the petrtroner does not quahfy for a ADR pens n. F’et i one‘r,f L

allegatron that respondents aotrons Were arbrtrary capncrous and an abuse of dlscretlon are R
unfounded As such the Court holds that the respondents declsron muat be uphe!d S
For these reasons and upon the forego ng papers tts . o v o
ORDERED that pet‘t‘one" s Artrole 73 Petltron is demed and the prooeedmg is drsm ssed e
wnthout costs ordrsbursements to respondents and lt is further P e
ORDERED thar attorney for respondents shall serve a COpy of thrs order thh notroe' “of
entry upon the petltroner R TUAA

Thrs oonststutes
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