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PRESENT:

SUPREME COURT - STATE OF NEW YORK
TRIAL/IAS TERM, PART 42 NASSAU COUNTY

Honordble James P. McCormack
Acting Justice of the Supreme Court = oo
X
JEFFREY K. SCHLEGER,
Plaintiffs, _ : Index No.  17049/10
-against- - ' R -
Motion Seq. No.: 004
_ Motion Submitted: 03/29/13
MICHAEL F. JURCSAK, JR., MICHAEL G. —
JURCSAK and VALLEY STREAM FIRE
DEPARTMENT,
Defendants.
X
The following papers read on this motion:
Notice of Motion/Supporting Exhibits........ccccccoviinnviinccnncnne. X
Affirmation in OPpoSItioN.......ccccuvueeciiriiniene e X
Affirmation in Support........ e cereree e s X
Reply Affirmation........ccoooiiiiiiiiiireeee e X

Defendénts, Michael F. Jurcsak, Jr. and Michael G._ Jurcsak (Jurcsak defendénts),
move this court for an Order staying this matter and removing it from the trial calendar
pending completion of discovery and an Order pursuant to CPLR § 3124 compelling
plaintiff to provide the defendants with HIPPA compliant authorizations; copies of W2 or

1099 forms relating to the plaintiff’s income at Solstice Wellness Center; a duly executed
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IRS Form 4506; and authorizations for any other facility where the plaintiff practiced

medicine. Plaintiff opposes the Jurcsak defendant’s motion and argues the defendants

2009. According to the Jurcsak defendants, an Answer and discovéry demands were
served on all parties on October 18, 2010. Although authorizations were provided for the

Solstice Wellness Center, the authorizations could not be utilized because the Solstice

- Wellness Center closed in May of 2010. The Jurcsak defendants have requested copies of

any W-2 forms or 1099 forms relating to the defendants employment at the Solstice
Wellness Center for the two years prior to the ‘accident and for any subsequent year it is
claimed that the plaintiff has sustained a loss or decrease in earnings as a result of this -
accident. The Jurcsak defendants have also demanded that the plaintiff execute an IRS
Form 4506, and they stafe thaf “_s.pe‘cial circufnsfan_ces néw exist because the Soléﬁce
Wellness Center has closed and there is no information as to plaintiffs earnings prior to or
after the accident.

CPLR § 3101 mandates “full disclosure of all evidence material and necessary in.
fhe prosecution or defense of an action.” The words “material and nécessary” are

interpreted liberally to allow for broad disclosure (see Congel v. Malfitano, 84 AD3d
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1145 [2d Dept 2011] citing Allen v. Cromwell-Collier Publ. Co., 21 NY2d 403, 407

© [1968]). This includes evidence required for trial preparation;, as well as that which may

611 [2d Dept 2011]; see also Keenan v. Harbor View Health & Beauty Spa; 205 AD2d

589 [2d Dept 1994]).

‘CPLR § 3124 provides that the court has the discretion to‘compel dis‘covery or ;cb
strike é pleading for failure to abide with discovery and disclé_sﬁfe orders. At the
discretion of the court, a party’s failure to comply with such ‘réquests may result in
sanctions, pursuant to CPLR § 3126.

It is well settled that “tax returns are generally not discox}erable in the absence of a
strong showing that the information is indispensable to the claim and cannot be obtained
from other sources” (Latture v. Smith, 304 AD2d 534, 536 [2d Dept 2003]; see Grossman
v. Lacoff, 168 AD2d 484 [2d Dept 1990] ). The defendant failed to make such a showing,
and in fact have requested the plaintiff’s W-2 forms and 1099 forms, demonstrating that
this information can be obtained from sources éther than the plaintiff’s personal
individual tax return. Moreover, the defendants failed to demonstrate the existence of
special circumstances warranting disclosure of the plaintiff's tax returns in this case ( ¢f.
Dore v. Allstate Indem. Cq., 264 AD2d 804 ). The Jurcsak defendants have, however,

demonstrated that the pléintiff‘ s W-2 forms and 1099 forms, as it related to the Solstice

Wellness Center are necessary given the fact that the Solstice Wellness Center has closed
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and can not respond to the plaintiff’s requests for information.

authorization for Peninsula Hospital, and any other place where plaintiff practiced

~ medicine, to obtain wage and attendance records. In paragraph eight of their October 18,

2010 discover demand the Jurcsak deferidants‘diemanded:

“Authorizations permitting the undersigned to obtain the
plaintiff’s personnel, employment and/or wage records and
W-2's from plaintiff’s employer(s) for the period two years
prior to the occurrence which is the basis for the lawsuit, and
for any subsequent year in which it is claimed that the
plaintiff sustained a loss and/or decrease in income and/or
earnings as a result of the aforementioned occurrence”.

-

The plaintiff argues pursuant to 22 NYCRR 202.21(e), that the failure of the

' defendant to move for additional discover within 20 days of the filing of the note of issue

constitutes a specific waiver by defendant of any entitlement he might have had to

additional discover. Plaintiff is well aware that these demands were made more than two

'years ago and that they are not demands for “additional discovery”, but rather are:

demands that were made in October 2010.

As the recdrdévpertaining to the Solstice Wellness Center were unavailable
pursuant to the authorizations previously provided, and the fact that the Solstice Wellness
Center had closed even priot to the time that the autho'r'i"zat.idris had been provided

counsel, this demand can hardly be considered a further demand post note of issue.



Regardless, even if it were considered to be a post note of issue discover request, the fact

-“compelling plaintiff to provide the defendants with HIPPA compliant authorizations
enabhng the defeﬁdants to subpoena ﬂile‘ é,forcmeﬁtioried rechds/ films Ifor" trial”, there is
no further mention of any medical providers, medical records or films, that would
necessitate a HIPPA compliant authorization.

- Therefore it is hereby;

ORDERED, that the plaintiff provide the Jurcsak defendants with authorizations
for the plaintiff’s W-2 forms and 1099 forms for the Solstice Wellness Center for the two

-~ years prior to the accident and for any subsequent year it is claimed that the plaintiff has
sustained a loss or decrease in earnings as a result of this accident within (30) thirty days

: df the date of this Ordef, and it is further;

ORDERED, that the plaintiff provide the Jurcsak defendants vﬁth authorizations to
obtain wage and attendance records for Peninsula Hospi»tal,»and_any other place where
plaintiff practiced rhedicine for the fwo years prior to the accident and for any subsequent

year it is claimed that the plaintiff has sustained a loss or decrease in earnings as a result
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. Dated: June 4, 2013

of this accident within thirty days of the date of this Order, and it is further;

ORDERED, that the Jurcsak defendant’s motion for an Order directing the

' "plaihtiff to execute an IRS Form 4506 in order for the def‘eri_dants to obtain a copy of the

- plaintiff’s personal tax return is DENIED, and it is further;. . . :

ORDERED, that the Jurcsak defendant’s motion for HIPPA compliant

'a'uthior'iZations for unspecified medical records qnd films is DENIED, and it is further;

-

- ORDERED, that this matter is stayed. for a period of 3.()vda‘y}s;.

: This constitutes the Decision and Order of the Court.

!
/EZQ, P. McCORMACK, AJ.S.C.
/

ENTERED
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