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The court invited the parties to brief the issue whether the
defendants may oall & husen factors expert “to bolster what has
been desmad circusstantial evidence® (pes. Mills:s ¥, lewis., June
12, 2013 decision, pege 8). The plaintiff has woved seeking to
preclude the human fectors expert from teecifying in any sanner
arguing essentially that the subject matter of the testimeny would

be speculative and not beyond the ken of the aversge juror. The

defendants have opposed the mobtics argulsg that the expert will
zmtqwmunwmmumm
juror, specifically the acience known as °inattentional blindoess’ .
The defendants argue the husan factors expert will GLestify
concerning this scientific fleld and therefore such expert should
be permitted to testify. Papers were submitted by the parties and
n'l-nuh-u After reviewing all the argumants this court mow
msime the Solleviag detamnisetiop .\mﬂl"
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On Decenber 19, 2008 the plaintiff Shirley Niller was hit by
a truck driven by defendant Henry Lewis at the intersection of
Ninth Avenue and West 40" Street in New York County. Ia previocus
decisions the court noted chat there was circumstantial evidence of
the plaistiff’'s cell phone use and permitted the introducticn of
those cell phane records for that purpose. 7he defesdants seek to
introduce the testimony of Dr. Joseph Sala a human factors expert
who will testify regarding the plaintiff's wisusl and suditory
mxm'-cmzmozmmm. As noted, the motion

seeking to precluds the expert has been £iled.

Conclusions of Law

To resclve this iasue it i necessary to consider genmeral tort
principles thal are deeply rooted in comson law and decisional law
and the omerging fields of psychological and cognirtive
mm;otanummmmmm.

To avoid negligence a perscon sust canform his or her conduct
to that of a reasomable man (or woman) under like circusstances
(gee. Restatecent (Second) of Torts §283). This geseral stendsrd
includes elements of duty, breach of duty and causation. Thus,
condurt that ia reasomable will generally not result in any
liability even if an injury occcurs. The precise definition of
‘mﬂo"mhmutmmumam
-.plmuon..‘m. for purposes of this decision the definicion
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offered by the Restatement will euffice. GSecticn 289 states that
*the sctor is required to recognise that his conduct involves a
risk of ceusing an invasion of another's intermet if a reasonable
man would 4o so while exercising (e) such attention, perception of
the ciroumstances, memory, knowledge of other pertinent matters,
intelligence, and judgment as a reascoable man would have; snd (b)
such euperior attentiosm, perception, ®mesory, knowlsdge,
intelligence, and judgment a8 the actor himself hae* (id).
Therefore, when decidisg 1if an individual was negligent the jury
mst conaider cognitive factors such as Attesticnm, perception,
m.wmﬁamumtmﬂm
whather the individual's conduct was “reasonable® under the
circusatances. These well entrenched principles should reguire
little analysis. For sxasple, a jury could detarmine whethar
discarding & basana peal on a buay eidewalk ip ‘resscnable’ or
whether slipping upon a banana peal is ‘reascnable’ as well. Bvery
jurer is & pedestrian, familisr with busy streets, the dangers of
banana peels., the seed to place them in trash containars and the
adlomildt_mmm. A came abourl soasans whe sl {pped
upor a4 banana peel would require the jury to evaluate both the
conduct of the person who dropped i{t, the perscn who slipped, the
m,@mmummmzum
Mum:uj-ofeurmuu“mmnm. Foousing
wmw:mmntpd. 1f that person were talking to somecne
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at the tisms or running to catch a taxi or looking down anticipating
acy pitfall, iscluding banans peels, those additional facte would
surely benefit the jury’s determinsation whether such conduct was
reasonable. Likewise, Lf unusual evests wers taking place,
distracting pedestrians and sotorists alike, for example a parsde
wan marching by or someone thought they saw a celebrity, those
faots would additicnally aseist the jury in evaluating whather the
peartiss wers reasomable under the circusatances and whether
negiigence occurrwed. Ia asy event, there would hardly be & need
for expert testimosy in any of the above scenarios, There could be
nothing that would “help to clarify an fesue calling for
prefessicral or technical knowledge, poseesand by the axpert and
beyond the ken of the typical jurcr* (Delong v, Hrie, 60 NYad 296,
465 Nrsad &11 [1983]).

The study of ‘husan fsctors’ or ergonomics foocuses upon the
Mmutloﬁipm“m”mmm
envirensent (Dougles R. Wichmood, Muman Factars Sxperts in Perscmal
Injury Litigation, Arkscwas Law Review [1993]). While thst erea of
axpartiss 18 broad indeed, in this cese tha defendants seek to'
introduce a marrower oategory of expertise oconcerning
‘imattenticoal blindnese’ to further explein the plaintiff's visual
perception at the time of the sceident. This will include,
according to the defendants, evideoce of the plainciffie
M‘“WM!&W&!MMMW
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informaticn at the tisw of the acoident concerning the presence and
approach of the turning wvehicle for & reascoably alert and
a:muumm-mumcﬂumnm
detected, perceived and avoided comtact with the turning vehicle”
(ass, Defendant's Memorasdum of Law, page 14). The defandante
further argue that the cell phone records of the plainciff ie but
one factor upon which the sxpert will rely.

The study of inattenticnal blindness is & recent psychological
phenomena demomstrating that pecple fall to motice cbvious ob:jects
whean otherwise msagaged. Two prominent studies highlighted the
existenoce ot~thu ‘blindness’ [(gge., Daniel J. Simons & Christopher
¥. Chabrie, Gorillas in Our Midet: Sustained Inattenticeal
NMIN"MI Events, 28 Perception 1059 [159%] and Irs H.
w.n..;n, Did You See the nicyeling Clown? Inattentional
Blindoess Nhile Malking and Talking on a Call Phone, 34 Applied
Cognitive Puychology 557 [2019)). In the firat atudy parcicipants
watching basketball practice falled te mnotice a man in a gorilile
m:mu':nwmmmummlm
while croesing a college sguare Zailed to obeerve s man droaped
ke 8 clownm riding a unicycle. While those studies and the
conclusions reached are interesting and provide penetrating inaight
mm@mwmanmmmmu
mmo.. First, thoee studies and many like them introduce a
very unueual, alsost bisarre factor which is then ignored by the
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subject. Thuas, pecple &0 not ordinarily expect to see a man in &
gorills costume (Gorillas iz Our Nidet, gupral or clowns riding
unieyocles (Did You Sew the Unigyvling Clown? gupra) and in any
event those obijects sre pot usually pert of an automobile or
pedestrian accident. Thus, any & fortiori arguments concerning the
failure to cbeerve ordinary and routine objects such as a stop sign
or a pedestrian or an oncoming wehicle are undarmined (gee,
gasarally, Jeffroy Rachlinaki, Misunderstanding ability,
misallocating responsibility, Brocklyn Law Review [2003]). This
does mot mean that such expert testimony is oever appropriate,
nowever, in this cass its usefulniess is tespered.

More importantly, the deafendants bave failed to present
sufficient arguments why this testimony {s beyond the ken of the
average juror, Of course, the science moted is well beyond the
knowledge of the average jurcr, however, the defendants have failed
to explain the usefulness of the sclence involved. In other worde,
there oan be little dispute, as mxplained, that all jurces fully
Likewise, all jurors fully understand the distrections ceused by
the weather, crowds, being in a rush asd even talking om a cell
phone . mwmxymumnawmmm
based upon the sclence of imattentive blindness. However, that
science does little, 1if anything, te help the jury assess the
ﬂmut-.wu-mwm. Indeed, rescarch has
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revealed only three cases that have utilized the term inattentional

blindress. Two of them SCate ¥, Shong, 346 Wiadd 7432, #30 ¥W24 593
[Court of Appeals of Wisconsin 2013] and Pogple ¥, Mshsarle, 206
CalAppéth, 342 Calliptrid 42) [Court of Appeal Pirst District
Division I California 3013] imtroduced an expart to explain
inattentional blindness to justify criminally negligent conduct .
The third, Qaetxo v, San Dieao Ges and Xlectrio Cospany, 2010 WL
1919397 [Court of Appeal Yourth District Divielon I Califcrnia
2010) utilized the ecience of lnattentional blindness to explain
why a roofer failed to cheerve power lines near where he was
working. While the science was rejected by the juries in all three
cases the facta of thope cases do not demand its introduction here.

Thus, contimuing the hypothetical exasple above, there would be
no need for an expesrt to explain wiy a pedestrian would be dzawn te
a parade or the President’s motorcade or fireworks in the sky and
thereby be more prone to slip upos & bamana peel. In additiem,
mnmaﬁmmummq.aimﬂmm“mm
stop sign or the oncoming wvehicle or the basana pesl. ™he
obvicuspess of those activitiss which thas might lead to an
accident are readily apparent and fully appteciatad by the average

jurer. The cosplex eognitive neurclogical processes taking place
in the brain whioh can axplain inartentive hlindness do not serve

to asalsc the jury in saking factual determinations comcerning
fault., Rather, they marely provide a scientific explanation for
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iotuicive everyday activities.
Thus, if & witness testifies that he thought he saw the Pope

down the block, becase distracted and failed to notice the banana
peol the jury is fully equipped te evaluate the reascnableness of
that conduct under the ¢ircusstances. BEqually true, if the witness
testifics that there was mothing particularly usyscal that day and
he mersly alipped upom a banans peel the jury cas evaluate that
conduct as well, The aheer regularity of the conduct, even if am
unusual factor exiets, forecloses the need for espert testisony
(sge, Vaslica ¥, Homeysr, 30 AD3d 887, 819 NYSad 529 (24 Dept.,
200€)). As moted, an expert sesking to explain whiy the Pope or &
mmﬁmumxmmunwumum
the brain to foous upon Lhe etated activity to the exclusion of the
surroundings does Dot serve to axplain scmathing beycond the
knowledge of the sverage juror,
usue;dmmaeum.m.mimmnma
ite result is qQuite wizple in its facta. It involves & woman o= &
busy Mashattan street that vas unfertunately struck by a truck near
an isrersection., There were many external factors, as in all

cases, that reguire evalustion by s jury incluoding the tise of day,

the time of ysar, the weathar, the crowds, the size of the truck,
the ability of the truck and the plaintiff to cbeerve sach other
and & host of other important factors. Mmmmtﬁ
factors aof which there i Do reliable evidence, for example whare
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the plaintiff was going, bow fast she wap walking and what she wvas
thinking at the time of the Ilspact. There are further
circumstantial facts which may be guardedly introduced including
the plaintiff's possible ceall phone uee and whether either party
could have acted to avoid the sccident. All of thase factors,
including the poseible distrections, exist in basic form in
virtually all pedestrian/vehicls soccidents, The nead to be
careful, watch the surrcundings, ssintain attention and focus and
svoid dangerous acstivicies are fundamental tenets inherent in all
tort cases. They comprise, along with other factars, the gquestion
that must be asked concerning whether the partiss were reasonable
and whether negligence took place. Any sxpert testimony concerning
ipartentive biindness as applied to the plaiatif? ia this case is
simply mot beyond the knowiedge of the sversge juror.

Yor the foregoing reascns the motion aseking to preclude the
defendante expert, Or. Joseph Sals from testifying is granted.

8o ordered.

ENTER

DATED; Octobar &, 2013
Broaklyn N.Y. Hon. Leon Ruchelsgan
Jsc
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