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PRESENT:
HON, RICHARD VELASQUEZ,

- aguiamt - Index No. 2898511

AfMidavits (Affirmations) Annexed 13

Other Papers,

Upon the foregoing papers, defendants move, (1) pursusnt to CPLR 2221, for an order
gramting leave 10 renew plaintill™s motion, made pursuast to RPAPL Anticle 15 and granted
by this court by onder dated August 22, 2012, resulting in an order awarding plaintiff title,
by adverse possession, 10 a centain strip of land located within the logal boundarics of the
property owned by defendant Shio $4 LLC (Shie 54); (2) pursuant to CPLR 321 1(a) 1) and
321 H{a)(7), directing dismassal of plainti s fiest cause of action on the ground that her claim
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haesedd on adverse possession is refuted by documentary evidence, and (1) purssant to 22
NYCRR 130 et. seq., for sanctions.

Plaintiff Is the owaer of a residential property locsted ot 1346 E. 2T Swreet, in
Brooklyn, New York, having scguired title in fee sample by deed dased September 27, 1972
after having occupiced the promises as the tenant of her aunt, the previous owner, since 1957,
Shio 54 purchased the adjacent property, known as 1350 E. 27* Street, Brooklyn, New York
(the LLC Property) in April of 2008.

The facts which underlic the lnstant motion are fully st forth i the cosnt’s ceder of
August 22, 2012, and need not be repeated here, other than to reiterate that the court found,
based upon defendants’ own comtention that plaintifY had “stolen” the disputed strip of land,
which constitates a portion of her driveway and appeoximasely three inches of defendants’
land onto which her garage encroaches, that plainti (Thad satisfied all requirements necessary
1o establish ownership by adverse possession (see 2 NY Jur2d Adverse Possession §8).
Defendants” motion for leave 1o renew is premised on the contention that the court treated
the plaintifT"s motion as one for summary judgment and set the matter down for a hearing on
demages, without providing defendants notice. They further allege that they now possess
recently discovered documentary evidence provided by Mark Chraime (Chraime), a prior
owner of the LLC Property. The documents comsist of two agreements and an affidavit of
Chraime, all of which, sccording to defendants, controvert amy argument or finding that
Lindbergh ever asserted a claim of ownershdip 1o any portion of what is now the LLC
Property.

The firet document, an Agroement dated October 6, 1980 and which is entitied
“Esserment,” was executed by plaistiff and Joseph H. and Joan C. Farrell, who then owned
whal was 10 become the LLC Property. Its stated purpose was 10 ensble plaintifY 1o erect a

z



[* 3]

A .

fence, twelve loet In dength, tiat was 1 be located four inches cuto the Farrell's property.
Dy its terms. the “Easement,” which was supported by no considenition snd was never
recorded, provided that { 1) e fease would be removed upon the request of the Farells, (2)
the Agreement wis not 10 be deermed n comveyance of any portion of the property, nor was
it to survive the sale of 1350 E. 27% Strees, and (3) upon sale of 1350 E. $7* Stroet, the fence
would be removed at the reguest of the new owner.

The second document, entitled a “Boundary Line Agreement,” was dated October 19,
1983, and executed by plaintiff and Mark and Barbara Chraime, who purchased 1350 E. 27
Street from the Farrells. Its provisions specifically referenced, and terminated, the foregoing
Agreement which had created the Easement, but permitied plaintiff"s fence to remain ol its
location. As was the case with the Easement, the Boundary Line Agreement was not
recorded, and its peovisions specified both that it was 10 terminate upon sale of the property
by the Chraimes, and that the fence could be removed &t any time upon written roquest of the
Chraimes or the new purchasers.! However, the Boundary Line A greement further provided
hat (1) upon trassfer of the Lindbergh property, the fence was 10 be removed “immediately”
unlcss the terms of the Agreement were ratified by Lindbergh's purchaser, who was required
to become a pasty thereto; (2) in the event that removal of the fence failed to take place, the
owner of the premises (i.c., the Chraines) had the “absolute right™ to remove the fence at its
owner's expense; and (3) the Boundary Line Agreement was not %o be comstrued as an
casement.

Based upon the foregoing Agreements, defendants sock rencwal 50 as 10 assert a
conlention hat hostile possession, an essential clement for advorse possession, has been
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megated (see Harbor Lstates Limited Partnership v May, 294 AD2d 399, 400 [2002] [“(a)n
inference of hastile possession under claim of right will be drwn when the other slemests
of adverse possession are established, and there has been no admission that tithe beloogs to
another prior 10 the vesting of title™]),

Defendants’ contentions are devoid of merit. CPLR 2221(c) provides that a motion
for Jeave 10 renew “shall be idemtified specifically as such™ and “shall be based upon new
facts not offered om the peior motion that would change the prior determimation or shall
demonstrate that there has been a change in the law that would change the prioe
determimation” (see Ovamge and Rockiand Urilities, Inc. v Assessor of Town of Haversraw,
304 AD24 668 [2003]). To prevail on a mation 1o renew, defendants are required 1o provide
newly discovered evidence 10 their position and & reasonable justification for not previously
susbmitting same (see n re Estate of Masawad, 61 AD3d 1169 [2009]). While defendants,
throuagh counsel's affirmation, assert that because the docaments were not recorded, they
were unaware of their existence, and further set forth some details of the investigation whach
Jed 1o their recovery, they are silent, beyvond & conclusoey staterment bearing on the lack of
an opporsunity (o conduct discovery, on why this could not have been done in 4 tmely
fashion.

Equally without merit is defendants’ claim that they have, in effect, been pecjudiced
by the manner in which the count reached its underlying determination. While defendants,
withwrst citing any legal authority, cast the court’s action as having swa sponte comverted the
plaintiffs motion into ose for summary judgment, they fiil to address the fact that plaintiff
commenced this sction under Article 15 of the Real Property Actions and Proceedings Law,
and moved by order to show cause for certaln relief. An action to compe! determination of
a claim to real property beought under article 15 of the Real Property Actions and
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Procecdings [aw is a statatory acticn wivich implicates both law and equity (see New York
& Brooklyn Suburban fev Co af N Y. v Leeds, 100 Misc 2d 1079, 1086 [ 1979 [*(a) plaintiff
must, by pleading aad prood, bring this action within the terms and conditsons of statute. Hut
beyond this, and in respect of the distinction between an action at law and an action in equity,
the action is a hybeid one [where the] relicl awarded is in large measure oguitable in
nature”]). Defendants fxil 10 point 1o aay language in Article 15, such s that found in CPLR
321 1(¢), &5 & predicate for the instant motion,” or cite any controlling suthaority that bars the
cort from granting the relicf which plaintiff sought by way of her ander to show cause.

Finally, mothing contained in the documents profTered by defendants would change
the court’s prior determination. Both the Easement and the Boundary Line Agreement
clearly refer %o a propesty interest which is not the subject of this dispute, and plaintafT has
amply demonstrated that the configuration of her driveway, which overlaps coto defendant’s
propesty, underwent no changes in the 54 years she continsally resided at 1346 E. 27* Street
peice o commencing her lawsuit.

Defendants” comtention that plaintifl”s action is frivolous is equally devoid of merit.

Based upon the foregoing. the denies defendants’ motion in its emtirety.
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