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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF BRONX: PART IA-2 l 
-----------------------------------------------------1---------X 
IRVING JACKSON and ANDERSON A. ~INSALE, 

. PlaintJfs, 

-against-

LORENA AYALA, GRUSHENKA CASAIDO, JANE 
DOE, CPS VALLEJO LIMOUSINE and KE.RELOUS 
ABDALMASEH, I 

Defendants. 

DECISION and ORDER 
Index No. 309200/10 

Present: Hon. Mitchell Danziger 
AJSC 

________________________________ " ____________________ J ________ x 
Recitation, as required by CPLR §2219(a), of the paJers considered in reviewing the underlying motion for summary 
judgment: 

Notice of Motion and annexed Exhibits and !Affirmation ..................................................... I 
Memo ofLaw ............................................... .1.. ...................................................................... 2 
Affi · · o · · I 3 
Su;;;:;~:~~io~~~~~.t.1.~.~ .. '.'.'.'.'.'. .. '.'.'.'.'.'.'.'.'.'. .. '. .. '.'.'.'.'.'.'.J'.'.'.'. .. '.'. .. '.'.'.'.'.'.'.'.'.'.'. .. '.'.'.'.'.'.'.'.'.'.'.'. .. '. .................................... ·.· ................... 4 .. &"s 
Reply Affirmation ....... : ........................................................................................................ 6 

Plaintiffs Irving Jackson and Anderson A. Kinsale commenced this action alleging that they 

sustained serious injuries as a result of an autdmobile accident cau.sed by the defendants' negligence 

on June 9, 2010. 

· Defendants, CPS Vallejo Limousine and Kerelous Abdalmaseh move for summary judgment 

pursuant to CPLR 3212 on the ground that tJe plaintiffs did not sustain serious injuries within the 

meaning of Insurance Law 5102( d). 

Irving Jackson 

The defendants offer as proof of the Jbsence of serious injury to plaintiff, Irving Jackson 
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the medical affirmation of Dr. Alan M. Crystal, an orthopedist. Dr. Crystal conducted an orthopedic 

examination of the plaintiff on February 29, jQ012. Dr. Crystal's report lists the plaintiffs claimed 

injuries as including the following: " ... right knee surgery and claims that he now gets occasional 

right knee pain, He also claims that he ge s occasional lower back pain." Dr. Crystal's report 

I . 
contains a report by Dr. Mark Shapiro, radiologist which states that an MRI of the right knee dated 

June 22, 2010 indicated as follows: Partial Lar of the ACL and tear of the posterior horn of the 

medical meniscus. 

Range of motion testing of the cervical and lumbosacral spines, shoulders and right knee 

revealed normal ranges. The doctor's repoJ indicates that the plaintiffs right knee and shoulder 

, does not have any "objective findings." FurtLr, Dr. Crystal's report concludes as follows: " ... there 

is no basis to causally relate the alleged injlies of record of the right shoulder to the accident of 

6/9/2010." Dr. Crystal's report also concludL as follows: " .. .it is my firm opinion and conclusion 

that there is no basis to causally relate the allelged injuries of record of the cervical and lumbar spine 

to the accident of6/9/2010." 

In support of the motion the defendants also submit a medical affirmation from Dr. A. Robert 

I 
Tantleff, a radiologist. Dr. Tantleff reviewed a right knee MRI dated June 22, 2010. The doctor's 

report states as follows: "There is degenerativl tearing of the medial and lateral menisci. The medial 

meniscus reveals evidence of a chronic comtlex tear." Dr. Tantleffs impression was as follows: 

"Longstanding degenerative chang~s of all t~ee joint compartments with associated degenerative 

changes and degenerative tearing of the mediL and lateral menisci as noted ... The findings.depicted 

are either congenital or degenerative age relaled findings without causal relationship to the date of 

incident..." 
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The doctor also reviewed the MRI bf plaintiffs right shoulder dated July 2, 2010. Dr. 
I 

Tantleffs report concludes as follows: "no ~vidence of acute or recent injury." 

I 

In opposition, plaintiff submits an affirmation from treating physician, Dr. Sanford R. Wert. 

I 
Dr. Wert first treated the plaintiff on July 23, 2010. The doctor's examination of plaintiffs right 

I 

knee and right shoulder revealed as follows: 1' ... he suffers from an internal derangement of the right 

knee, along with a partial ACL tear, tear oftl:le posterior horn of the medial meniscus, joint effusion 

and a Popliteal cyst. Concerning Mr. Jacksoln's right shoulder, my diagnosis was that Mr. Jackson 
I 

suffers from a right-shoulder impingement sindrome, a partial tear of the supraspi~atus tendon, and 

a signal abnormality of the humeral head .. " 1urther, range of motion t~sting revealed as fqllows: "A 

manual Range of Motion test of Mr. Jacksom.'s right shoulder revealed a maximum flexion at 145 
. I 

degrees with pain (normal 180), maximum lbduction of 150 degrees with pain (normal 180), and 

a maximum internal rotation of 80 degrees cbormal 90)." 
I 

Dr. Wert's report concluded that thelplaintiffs injuries were caused by the motor vehicle 

accident in question. In addition, "over the co~rse of approximately four months of physical therapy, 

Mr. Jackson's right knee problems persisted and on September 3, 2010, Mr. Jackson"s symptoms 

forced him to submit to an athroscopic surgJry." Dr. Wert performed the surgery which revealed: 

"A large complex meniscal tear was foundJ .. -for which I performed a partial medial and lateral 

meniscectomy." 

Dr. Wert recently examined the plaintiff on September 6, 2012 which revealed as follows: 
I 

"I performed a Range of motion test on Mr. Jabkson' s right knee, which revealed a maximum flexion 

of0-125 degrees with pain (normal 130)." TL doctor's report concluded as follows: "My prognosis 
• I 

was that due to the automobile accident of JJne 9, 2010, Mr. Jackson sustained a permanent injury 
I 
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to the right knee, necessitating a surgical procedure, leaving Mr. Jackson with significant pain on 

a permanent basis." Further, "Mr. Jackson is considered permanently disabled with permanent 

consequential limitations of his right knee." 

In opposition, plaintiff submits affirmation from treating physician, Dr. Ricardo 

Galdamez. Dr. Galdamez examined the plaiLiff, Irving Jackson on June 29, 2010 which revealed 

as follows: 

A computerized range of motion test of Mr. Jackson's cervical spine, 

conducted on June 29, 2otd revealed a maximum flexion of 15 

degrees (normal 50), and a maximum extension of 18 degrees 

(normal 60). A computerized range of motion test of Mr. Jackson's 
. I 

thoracic spine, conducted on June 29, 2010, revealed a maximum 

flexion of 12 degrees (normal 50). A computerized range of motion 
I 

test of Mr. Jackson's lumbat spine, conducted on June 29, 2010, 
I 

revealed a maximum flexion ~f2 I degrees (normal 60), a maximum 

·extension of 12 degrees (nlmal 25), and maximum sacral hip 

extension of 0 degrees (normll 45). 

The doctor's report indicates that the b1aintiff continued to treat at Gianna Medical P .C. for 

approximately six months. Further, "Mr. Jlckson still did not demonstrate a full and complete 

I 
recovery and would continue to be partially disabled from being able to perform many tasks at his 

previo"' ''l"'dty prio' to the =id=t." In +ti on, "M-. JaoiIBon •' treotmont w"' •toppod b'"'"'' 

No-Fault benefits were cut off, and he had reafhed maximum medical improvement--rendering any 

additional therapy as palliative." 
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In opposition to the motion the plair:1tiffs submit an affirmation from Dr. Daniel_ Beyda, a 

I 

radiologist. Dr. Beyda reviewed the MRI of the plaintiffs cervical spine taken on June 25, 2010. 
I 

The aforesaid MRI indicated as follows: "At C3-4, a left paracentral disc bulge is noted." The 
I 

plaintiffs also submit an affirmation from Dr\. John S. Lyons, a radiologist. Dr. Lyons reviewed the 
I 

MRI of the plaintiffs lumbosacral spine dat\ed July 16, 2010. The lumbosacral MRI report stated 

as follows: "L2-3 disc bulge with thecal hac impingement.-L3-4 disc bulge with thecal sac 

impingement.- - L4-5 disc bulge with thecal sac impingement" 

Anderson Kinsale 
I 

I . 

The defendants offer as proof of the ai
1

bsence of serious injury to plaintiff, Anderson Kinsale 
I 

the medical affirmation of Dr. Alan M. Cryst~l, an orthopedist: Dr. Crystal conducted an orthopedic 

I 
examination of the plaintiff on February 29, 12012. Dr. Crystal's report lists the plaintiffs claimed 

I 

I 

injuries to his neck and back. Range of motion testing of his lumbar and cervical spines revealed 
I 

normal ranges. \ 

Dr. Crystal's impression was as foll~ws: 'The claimant is fully functional to perform all 

normal and usual daily activities, including work, without any restrictions." In addition, "The 

claimant does not have any objective findings lonsistent with a symptomatic cervical disc impinging 
I 

i 
on a nerve root." 

In opposition, plaintiff. submits an Affirmation from treating physician Dr. Ricardo 

I 
Galdamez. Dr. Galdamez examined the plaintfff, Anderson Kinsale on June 15, 2010 and found the 

following: 

A computerized range ofmoti~n test of Mr. Kinsale's cervical spine, 

conducted on June 15, 2010 I revealed a maximum flexion of 16 
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degrees (normal 50), and a maximum extension of 17 degrees 
. I 

(normal 60). -A computeriz~d range of motion test of Mr. Kinsale's 
I 

lumbar spine, conducted on! June 15, 2010 revealed a maximum 

flexion of 24 degrees (norlal 60), a maximum extension of 13 

degrees (normal 25), and maLmum sacral hip extension of -1 degree 
I 

(normal 45). 

The doctor's report also indicated as follows: "My impression, resulting from my November 

15, 2010 re-ex£!.mination of Mr. Kinsale, was that due to the injuries he sustained in the June 9, 2010 

car accident, he permanently suffered cervilcal radiculopathy, cervical strain and· sprain, lumbar 

radiculopathy, lumbar sprain and strain, intjmal derangement of the left shoulder, and right wrist 

tendinitis of the ulnar area." The report inLcates that the plaintiff received medical treatment at 

Gianna Medical, P.C., for approximately six lonths. Further, "Mr. Kinsale' s treatment was stopped 

because No-Fault be~efits were cut off, ald he had reached maximum medical improvement 

rendering any additional therapy a~ palliatiJ." 

In opposition to the motion the plaintlff, Anderson Kinsale submits an affirmation from Dr. 

Sanford Wert, an orthopedist. Dr. Wert treaJdthe plaintiff on September 10, 2010 and re-examined 

the plaintiff on September 27, 2012. The lost recent examination of the plaintiff occurred on 

September 27, 2012 by Dr. Wert showed the ~allowing restrictions: "I performed a range of motion 

test on Mr. Kinsale's right wrist, which revlled a maximum volar flexion of 52 degrees (normal 

60), maximum dorsiflexion 48 degrees .(nolrmal 60), maximum radial deviation of 11 degrees 

(normal 20), and maximum ulnar deviation lf 17 degrees (normal 30). Furthermore, Mr. Kinsale 
• I 

had difficulty making a fist, complained of Amribness and tingling over the 1 '1 and 2"d digits, and 

6 

[* 6]



FILED Jun 04 2013 Bronx County Clerk 

showed a positive Tine! sign." Further, the 
1 

octor's impression based on the September I 0, 20 I 0 
I 

treatment was as follows: "he suffers from\ tendinosis of the right wrist and hand, and the 3-4 

millimeter borderline widening of the scaphbiunate distance-as confirmed by the radio graph tests 
I 
I 

of Mr. Kinsale's right wrist and right hand ~erformed on August 27, 2010 by Dr. Ajit Belliappa." 

Dr. Wert's report concluded that "the motor vehicle accident of June 9, 2010, was the competent 

producing cause of Mr. Kinsale's injuries." 

-In opposition to the motion, the plain1liff, Anderson Kinsale submits an affirmation from Dr. 

Ajit Belliappa, a radiologist. The doctor's ilpression of multiple X-rays taken on August 27, 2010 

was as follows: "Borderline widening of scabholunate distance 3-4 MM. This could be seen with 

ligament injury." 

DISCUSSION 

The pmponent of a motion foe '1"'1' judgment "mu't flllke a pdma facie ,bowing of 

entitlement to judgment as a matter oflaw, te111dering sufficient evidence to demonstrate the absence 

. of any material issues of fact. Failure to mLe such prima facie showing requires a denial of the 

motion, regardless of the sufficiency of the opposing papers." (JMD Holding Corp v Congress 

Financial Corporation, 4 NY 3d 3 73 [2005][ quoting Alvarez v Prospect Hospital, 68 NY 2d 320 

[1986]; Lesane v Tejada, 15 AD 3d 358 [2"ct !Dept 2005].) In the present action, the burden rests on 

the defendants to establish, by the submiss1n of evidentiary proof in admissible form, that the 

plaintiff did not suffer a serious injury as a reLlt of the accident. The burden thereafter shifts to the 

plaintiff to demonstrate the existence of a trilble issue of fact. ·(Seminara v Grossman, 253 AD 2d 

420 [2d Dept 1998].) 

The Court of Appeals-emphasized in IPommells v Perez that litigation can be commenced 
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I 
I 

against a car owner or driver for damages cm~sed by an accident only in the event of serious injury. 
. I 

(Pommels v Perez, 4 NY 3d 566 [2005]; Insutance Law §5104[ a].) Insurance Law§ 5102( d) defines 

serious injury as: 

a personal injury which results in ........ permanent loss of use ofa body 

b fu . I - . 1 organ, mem er, nct1on @r system; permanent consequentia 

limitation of use of a body orjan or member; significant limitation of 

use of a body function or sysJm; or a medically determined injury or 
I 

impairment of a nonperman~nt nature which prevents the injured 

pen;on from porl'onning '"b1tanti"1ly "11 of tho matorial ""'' whioh 

constitute such person's usual and customary daily activities for not 

less than 90. days during thJ 180 days immediately following the 
I 

occurrence of the injury or irrlpairment. 
I 
I 

A claim of serious injury can be ~ubstantiated by an expert's designation of a numeric 
I 

percentage of a plaintiffs loss of range ofmbtion. (Toure v Avis Rent A Car Systems, Inc., 98 NY 
I 

2d 345 [2002].) In the case of Lopez v Senatjre (65 NY 2d 1017 [1985]), the Court held that where 

a treating physician, in an affidavit suppo ed by exhibits, set forth the injuries and course of 

treatment, identified a limitation of movemJt of the neck of only 10 degre~s to the right or left, and 
. I 

on that predicate expressed the opinion that there was a significant limitation of use of a described 

body function or system, such evidence was lufficient for the denial of summary judgment. 

A bulgirig °' homfatod di" may oon1tituto ,.,,.;ou' injury if objoctivo ovidonce oxi"" ru; t9 

the extent of the alleged physical limitation reisulting from the disc injury and its duration. (Espinal 
I 
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v Galicia, 290 AD 2d 528 [2"ct Dept 2002].) 

The surgical report with regard to the plaintiff, Irving Jackson, by Dr. Wert dated September 

3, 2010 states as follows "complete tear ofbosterior horn of medial meniscus, right knee." Dr. 

Wert' s report concluded that the aforesaid injhry occurred as a result of the accident in question. The 

aforesaid tear(s) raises a triable issue of fact ~See, Yuen v. Arka Memory Cab Corp., 80 AD 3d 481 

(1" Dept., 2011); Peluso v. Janice Taxi Co., line., 77 AD 3d 491 (1st Dept., 2010). 

The medical reports are in c~nflict wJh respect to serious injury. The defendants' examining 

physician concluded that the plaintiffs' injLies are not causally related to the accident and/or 

I . 
degenerative in nature. In contrast, the plaintilff s treating physicians found permanent injures which 

. I . . . . 

included surgery. (See, Duran v. Kabir, 931\D 3d 566 (1st Dept., 2012). 

In Pommels v. Perez ( 4 NY 3d 566, supra), the Court of Appeals required a plaintiff who 

stops medical treatment to "offer some reasonlable explanation for having done so." This Court finds 

that the plaintiffs herein has provided a reasolable explanation for their treatment gap. (See Brown 

v Achy, 9 AD 3d 30 [1st Dept 2004]; Turner-Brewster v Arce,17 AD 3d 189 [1st Dept 2005].) 

Viewing the objective medical eviderlce in a light most favorable to the plaintiffs, this Court 

finds that the plaintiffs' limitations of motion L stated above both in1he months following plaintiffs' 

accident and ~hereafter and/or surgery and/or Lndinosis of the right wrist and hand describe a serious 

injury and raise a triable issue of fact. (Toure l Avis Rent A Car Systems, Inc., 98 NY 2d 345, supra; 

. I 
Brown v Achy, 9 AD 3d 30 [1st Dept 2004]; Viltale v Lev Express Cab Corp, 273 AD2d 225 [2"ct Dept 
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2000]; Dileo v Blumberg, 250 AD 2d 364 [!1'1 Dept 1998].) 
I 
I 

For the foregoing reasons, the motion! by the defendants for summary judgment on threshold 
I 
I 

I 

I 

is denied. 

This constitutes the Decision and Ortler of this Court. 
I 
I 
I Dated: June 3, 2013 

So ordered, 
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