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Upon an in camera review of the records submitted by respondent New York City F’u:in;qﬂunun
("Fire Department™), in aceordance with this Count’s January 20, 2012 short form order, the Court finds that
the Fire D@mhﬁﬂmmﬂm&muummwmmmmﬁﬁm
Amaury Villalobos (“Mr. Villalobos™) were properly withheld pursuant 10 an exemption, and that Mr.
Villalbos is entitled to said records.

On January 20, 2011, Mr. Villalobos made a request pursuant to the Freedom of Information Law
{“FOIL"™) to the Fire Department for zll records it possessed in connection with a fire at 695 Sackett Street,
Brooklyn, New York that ocourred on February 7, 1980 which killed a mother and her five children. Mr.
Villalobos along with two other persons were convicted and sentenced for the arson and murder charges
arising from said fire. Mr. Villalobos has always maintained his innocence =nd is presently represented by
the Pace Post-Conviction Praject in ns continued efforts o establish his innocence,

The Fire Department respanded to the FOIL request by letter dated March 3, 2011 which stated that
it would provide a copy of each recard requested that existed and was not exernpt from disclosure pursuant

o FOIL. Having received none of the requested records, Me. Villalobos commenced the instant Article T8
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progeeding to compel compliance with FOIL. In an order dated Jumuary 20, 2012, this Court directed the Fire
Deparment to produce all requested records that existed and are non-exemmpd 10 petittoner within 60 days,
For those cecords the Fire Department claimed were exempt, the Court directed said documents be produced
to the Court for an In camera inspection.

The Fire Department has complicd with the January 20, 2012 onder, and provided the Cowrt with
copies of the redacted documents seat 1o Mr. Villalobes and copies ol the onredacted documents, The
documents provided to Mr. Villalobos contain redected informsation penaining 10 the wilnesses involved in
the investigation of the subject fire and prosecution of Mr. Yillalobos for the abovementioned crimes. This
order and decision addresses two jssues 1) whether the Fire Department has produced all the records in itg
possetsion in connection to Mr. Villalobos's FUIL request; and (2) whether Mr. Villalobos is entitled to the
unredacted records provided to the court.

To promete open government and public sccountability, FOIL imposes a brosd duty on govenment
to make its records available to the public (Goxid v. New York City Folice Depe_, 89N Y 2d 267,274, [1996)
citing Public Officers Law § 84), All government records are thus presumptively open for public inspection
and copying unless they fxl] within one of the emumerated exeuptions of Public Officers Law § 87(2) (id.
at 274-275) To emsure maamum sccess o government documents. the “exemptions are W be namowly
construed, with the burden resting on the agency to demoensirate tha the requested material indeed qualifies
for exemption™ (Gowld, 85 N.Y.2d at 275 citing Maiter of Hanig v. State of New York Dept. of Moior
Vehicles, 79 N.Y.2d 106, 109, 580 N.Y.8 2d 715, 588 N.E_2d 750]). Only where the material requested falls
gquarely within the ambit af one of these stststory exemptions may disclogure be withheld (Gowld, 89
N.Y.2d at 275 citing Maiter of Fink v Lefkowirz, 47 NY2d 567, §71 [1979]). To invoke one of these
exemptions, the agency must aritculate @ "particularized and specific justification” for not disclosing the
requested documents (id ),

At the outset,*the Coun finds that the records provided represent all the reconds in the Fire
Department’s possession relating tw M, Vﬂ;luhm’n FOIL request. The affidavit of Maura J. Kugelman, the

Records Access Officer at the Fire Depamment's Bureau of Legal AfTairs, overring that all documents
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responsive to Mr. Villalobos™ request was provided to him alter a diligen: search satisfies the agency's
obligation under Public Officer’s Law § 89(3) (see Ratiley v New York Caty Police Dept , %6 NY2d 871, 875
[2001]).

Tuming to the second 1ssue, the Count finds that Mr. Villalobos is entitled 10 the responsive records
in unredacted form. The Fire Deparnment contends that the redacted information which pertains to wilhesses
are exempt from disclosure pursuant 1o Public Officers Law §§ 87(2 1) as 7(2)(1), respectively as release
of the information would constiute an unwarranted invasion of personal privecy and may endanger the safety
of the witnesses, These peneralized assertions do not satisfy the agency’s burden to articulate a
“particularized and specific justification” for not disclosing the redacted portion of said documents (see
Exongrafion Initiate v New York Ciry Police Depe., 2013 WL 1397415, “2-4 [2013] [holding that the NYPD
has failed to carry its burden showing that the witness would be endangered by the release of documeals
caontaining his name and address and noting that there is no comprehensive prohibition on the disclosure of
police records concerning information provided by witnesses): ree airo Chebere v Joknson, 3 AD3d 365, 366
[2004] [holding that petitioner was allowed access 10 prosecutor’s interview notes containing information
aboul witness who testified at petitiones’s trial]).

Additionally, to deny access to witness information due 1o the possibility that fiture witnesses to
crime might decline to cooperate with governmental authorities i they know that their names and addresses
might be revealed at some later expands the “unwarranted invasion of privacy™ exemption to a breadth that
thwarts FOIL’s very purposs {see Exoneration Imitiative, 2013 WL 1397435 a1 *4 ). The legislature struck
a bulance between e competing interests of public nceess and personal privacy (id, ax *5). FOIL does not
impose a blanket prohibition on the disclosure of witness sestimony and identifying information, but instead
limits pon-disclosure 10 those “narrowly consitrued” exemptions (id.; see afta Gould, 89 N.Y.2d m 275).
Moreover, where ax here, witnesses muy possess exculpitory information, the interest of justice may warrant
disclosure of their identitics (see Exoneration Initiative, 2013 WL 1397435 at *2-); Maiter of Johnzon v New

York City Police Dept., 257 ADD2d 343, 349 [1999]).
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Accordingly, it is
ORDERED and ADJUDGED that the New York City Fire Depariment shall provide petitioner Mr.
Villalobos with legible’ unredacted copies of all documents inspected by the court in camera within 30 days
of service of this order with notice of entry,

The foregoing consitutes the decision and arder of the Court.

MAY 2 5 2013

goH HE

e ELUL

! The Court finds that the print o the redacted copies previously provided 1o Mr. Villalobos was
dark and blurred, rndenng the documents practically iflegible.
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