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At an lAS Term, Part 1 5 of the Su.preme 
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ln this matter, \vhich sounds in both medical malpractice and 

negligence. plaintiffs' decedent. tl\oir mother Frances Feinstein (Ms. Feinstei n). \vas 

a resident at defendant Norwegjan Christian Home and Health Center, Inc. 

(Norwegian), an assisted· living facility, and a patient of defendant Dr. Olena 

Ksovreli (Dr. KS<>vreli). During the time of decedent's residency at Norwegian, and 

while under the care of Ksovreli, decedent, who had been diagnosed with dementia 

prior to her residency, b<leanie inerea•ingly disoriented and experienced falls. 

Following a fall on July 8, 2006, the decedent was taken to a hospital and then t0 a 

.nursing facility, where she was maincained until her death in September 2007. 

Ms. Fei nstein became a resident of Norwegian in F~bruary of 2006. 

following an ad-missions process conducted by Norwegian in which it was revealed 

that she had a history of dementia, limited vision and had experienced a fall. Soon 

after becoming a resident at Norwegian, she became confused and disoriented, 

exhibiting signs of depression and anxiety. Her relationship her roommate 

deteriorated, sbe demonstrated confusion in her interactions with staff, and $he 

bccamA incontinent. ~tedication and monitoring were ordered. In April Ms. 

Feinstein \Vas found with a bruise on her cheek, but withou.t any recollection of ho""r 

she obtained the bru.ise. Also in April. she was observed having a b\1r0. on her 

forehead. On May l, 2006, Ms. Feinstein was found sitting on the Ooor and unable 
.. 

to say how she came to he there, and in Ju.ne Ms. Feinstein was reported by her 

roommate to have fallen. '!'hereafter, on July 8, zoos; Ms. Feinstein was found on 

che floor with a knock on her forehead. She was transferred to Lutheran Hospital 
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the next day, and thereaf\er sbe was transferred to a nursing home where she 

remained until her death. 

During the period that Ms. Feinstein \VS.8 tt tosidoni of Norwegian, she 

wus under the care of Or. IV!ovroli. who had an itidcpendent medical practice and 

wa~ not an employee of Norwegian. 

The plaintiffs. her children and co-administrators or her estate. alleged 

negligence against Norwegian and malpractice against Dr. Ksovreli for the pain 

and suffering and loss or enjoyment or life for the period following her July 8, 2006 

fall until her death 011 September 14, 2007. They claim th.>t the July 8 fall caused 

tvfs. P0instein to sustnin a cl1ronic subdural hcmatoina find develop tonal clonic 

&<!12ures, rendering her bedridden. in a fetal position due to c:ontrnctures, and 

unable to speak-resulting 10 pain and an inability to c:ommunicate with her family 

for approximately 14 months. 

Following• Jury trial. a verdict of $1.5 million was rendered in favor of 
. 

the plaintiffs, with a finding that Dr. Ksovreli was 70'ii li;lblo and Norwegian was 

90% liable. Dr. Ksovreli now moves pursuant to CPLR 4404(a) for an order setting 

aside the verdict and directing that verdict be entered in favor or t-he defendant or. 

in the altenJative, reducing the amount of the awud to the plaintiffs or, in the 

alt<lmative, ordering a new trial of the action. 

Dr. KsovN!li allcac• that the ve<dict should be .. t a•idc because (I) 

plointiffs did not product competent expert testitnony to establish that Dr. KsovroLi 

departed from good and acooptcd medical practie>> in her treatment of p laintiffs' 
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decedent and that such departure waa o proximat.c co.USl) of deced_e1)t.'a iujttr)'. (2) 

that the verdict by the jury as to damages was excessive and without basis in 

evidentiary fact, and (3) that the q ucstion of possible juror misconduct was not 

adequately explored. 

A motion to set aside a jury verdict should not be granted unless the 

preponderance of the evidence is so gre8t that the verdict could not have been 

reached by any fair interpreta tion of the evidence (Solazar u. Fi.•ltu , 147 AD2d 470, 

472 (2nd Dept. 1989] [citations omitted]). The Court of Appeal$ bas stated that 

•[e]vadcoce is Jegally 1111ufficient to .support a verdict i! 'there is sunply no valid lino 

of reasoning nnd pcrw.iar.ible inferences which oould p(>ssiblc lead rational men to 

the conclusion reached by the jury on the basis of the evidence prc .. nted at trial'." 

(Lo.n.g u. Newman, 12 NY3d 868, 870 [2009), ruing Coh4'n u. Haltmork Cards, 45 

NY2d 493, 499 [1978]). Appellato courts r<>peatodJy have cautioned that fact 

fi.ndllig is the provinoo of the jury and the tnal court should be wary of overStepping 

its bounds and unnecessarily interfering wi<h the proper jury function (Nirostro v. 

Park. 113 AD2d 129. !SS [2nd Dept. I 985) quoti"g Ellis u. Hodz<1/, 57 AD2d 968, 

969 (3rd Dept. 1977); and see Zolli u. Dubois, 88 AD2d 951 [2nd Dept.. 1982D. 

Dr. KsovroU first claims I.bat the jury'• verdict was against the v.·eight 
. ! 

of the evidence and legally insufficient because plaintiff did not produce competent 

expert 1estimony to establish that she departed from good and accepted medical 

practice in her treatment of Ms. Feinstein during her residency at Norwegian and 

that sucl\ departure \\'ll.S a substantial factor in causing ~1s. Fcinstein•s inju)')". 
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In support of th.is claim, Dr. Kso•-reli addresses the testimony of 

oxpert, Dr. David Marks. Prior lO Dr. Marks' testimony, foUowinr defendants' voir 

dire of Dr. Marks, the issue was raised concerning Dr. Marks' qualifications with 

recard to the New York State rci:uJat.ory standards for assisted Jiving facilities. It 

was determined that Dr. M8J'ks did not h•ve eJ(l)erience with tho •tuutes or rules 

thl\t apply to assisted living facilities in New York. Accordinc)y, the Court ruled 

that Dr. Marks did not qwilify ••an expert in the New York regulat.ory standards 

th•t govern assisted living fscilitics, and he was specificoJ]y precluded from 

testifying as to the appropriateness of retention in New York assisted living 

facilities (Nell<in Aff., 19). Dr. Morks was, however, allowed l<l testify as a gcr~1tric 

oxpcrt with regard t.o medical standard• of ca.cc and t.o general good and accepted 

practice at assisted living futilities (id.). 

'l'he expert disclooure served on defendants by plaintitr pursuant to 

CPLR 310l(d) included with regard lO Dr. Marks that be would testify that "the 

I 
medici11 evaluation by Olona K;iovroli, M.D., is incomplete and negligent. as she 

fail•d to observe and diagnose thot the decedent required a hishor level of ca.re 

b-iven her psychotic history, her history offaDs, difficulty with ombulation, lack of 

independence with activities of daily living. incontinence, and disorientation.• 

(Carter A.ff., 120). Dr. Marks so iestified with regard to deviations from the 

•tandard of care provided by Dr. Ksovreh, stating that the !ailunt to assess Ms. 

Feinstein as requiring a higher love I of cro-e was a departure frotn good and 

accepted practice when she had sustained prior falls, bad a deteriorated mental 
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status, required one-on-one supervision, was incontinent and required assistance 

walking (Curter Aff., , 30). Dr. Marks also t••trued that Dr. Koovreli departed from 

good and accepted practial when she failed to inform her patient and the family or 

the proper care required for Ms. Feinstein (Carter Alf., 1131). 

Specifically. Dr. Marks statcd that, in his opinion. tho oescssment of a 

patient by an assisted !inng focility does not supplant the judgment, evaluation, 

assessment, plan aod recommendations of a physician. and that a phyeician's 

rcoommendations for a patient arc not rest.ricted to the care providod .At the 

putieut's re'1id~nce (Carter J-Vf., 4445). Testimony o( one ofplaintill'8 expert 

V1.'itnesscs, as well as th.at or one of ~'ls. Fein.stein's treating doctors. also was 

presented to the jury that the seizure that Ms. Feinstcin experienced in the hospital 

after her fall in the assisted living facility most likely resulted from the head 

trauma from the fall. 

In determinatmg a motion brought u.oder CPLR §4404, a jury vercli<t 

should not be set aside as against the weight of the evidence unless the jury could 

not have rco.c)led its verdict on a ny fair intell)tetation of the evidenco (Ahr v. 

Karolewski, 48 AD3d 7 19 (2nd Dept. 2008), citi/l/f Yau u. New York Cil:t Tran.sit 

.4uth., 10 AD3d 654, <;5:; (2nd Dept. 2004); Mr:.DortOllh u. V"iclorio's Sttr<t, Inc. , 9 

AD3d 395, 396 [2d Dept.' 2004) [other citations omitted)). Moreover, in determining 

issues of credibility of witncsi;es, the determination or the jury is entitled to great 

deference. given its opportunity to bear and obeervc the wito.-a (Wil..on u. Halkn 
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Constr. Corp. , 40 AD3d 986, 988 (2nd Dept. 2007): Shi Pei Forig u. 11""8 &mg 

lkolty Corp., 38AD3d 520, 521 f2nd Dept. 2007]). 

Here, it cannot be concluded that tho verdict of the jury was not based 

on any fair interpretation of the evidence presented. Accordingly, the motion by 

defendant Dr. Ksovreli for a directed verdict or a· new trial on tho i:rounds that tho 

verdict was contrary to tho weight of the evidence is denied. 

Dr. Kosvreli next argues in suppor<ofher a>otion that the aa>ount of 

do.mai::es awa.rded by the Jury wat excessive and contrary to the weight of the 

evidence. The verdict shoot completed by the jury stated in que•tion $i• "Stat.e the 

amount.of damagc.s av>'ard, l_f any. fOr Frances Fein.stein's oonsc:ious pain and 

•uffe ring and loss of enjoyment of life caused by her brain injuries from July 8, 2006 

to September 14, 2007." The jury concluded that dam.ages should be awarded in the 

aa>ount ofSI.5 milli<>n. with Dr. Kosvreli responsible for 70% oftbe damages. 

Dr. Kosvreli cont.ends that there was no Competent testimooy to permit 

. ' 
the jur}' to award any du.in.ages for conscious pain and suffering and that if the 

awitrd was solely for lO!iS of enjoyment of life the award was "clearly excessive." 

(Ncllin Aif., 136). 

In support or plaintiffs claim ror damages for 11'1.s. PciDstein's pain and 

suffering. plaintiff presented testimony of Dr. Lechlenberg. who stated that in his 

opinion pain medications v.•cre given to ~fs. Feinstein beca.usc of the °'{perception of 

tho staff that she was in discomfort." and that medication~ were ordered "to 

8mclioratc her d.iscow(ort.'' \\'ith regard to Ms. Feinstcici'e level of consciousness, 

7 

-~-

[* 7]



ht-, .. ,.. 

Dr. Lechtenberg testified Lhat "there are indications at various points during that 

confinement at Sephardic that she was responsive to the staff, ahe was aJert on 

some occasions ... she couldn't communicate effectivel}•, but her level of 

conscious11ess, her apparent nwurcncss of her environmerit ... wcnt from appn.rentl}· 

quite in tact at points to quite out of touch at other points and this varied 

lbroughout the months that she wa• there right up until aho died 

(Nelldn Alf .• 138). On cross examination. Dr. Lcchtenberi; testified that he did not 

~II seeing any notes from the Sephardic reoord saying that Ms. Feinstein was in 

pni n (Nelltin Aff., ~30). 

Plaintiff, io oppooition, points to testiro.orzy stating that • fcer Ms. 

Feinstein fell on June 8, 2006, ahc became unable to speak or to ambulate and she 

was rendered bedridden such that her arms and her legs were drawn into her body 

tn a fetal oondition due to oonLractures. Plaintiff alao points to !he testimony of Ms. 

Feinstein's daughter that her mother would cry out in pain and that Ms. Feinstein 

was given Tylenol by the 8taff at Sephardic th ree times a day on • daily basis. 

Tho amount of domAges to be awarded for personal injuries i• primary 

•question of fact for the jury (Rodriguez v. City of Ntw York, l!ll AD2d 420 (2nd 

Dept. 1993]), .,.;th great <IA:fcrence aooorded to the jury'e •-mcnt o( damages 

(Fryer v. Moimonid.es MtdiaJJ ~nlU,31AD3d604 (2nd Dept. 2006]; Crockdt v. 

' 
lA"6 Beach Medicol ~nur, 15 AD3d 606 (2nd Dept. 2005)). A.1 award may be set 

aside when it deviates matonally from what would be rea&0no.blc compensation (see 
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Milhr v. IVeisel, 15 ADSd 4S8 [2nd Dept. 2005] [quolill,tf l oviM v. Cily of NWJ York, 

286 AD2d 372, 373 [2nd Dept. 2001)). 

Guidance as to the determination of reasonable compensation may be 

found Crom prior damage awards in cnscs; involving ai.milo.r injuries (Se1iko u. 

Fonrlo, 53 AD2d 638 (2nd Dept. 1976]). In thi.~ regtlrd, pl.nintiff citos prior instanoos 

in which awards similar to tho amount determined her<> wcr<> upheld for pain and 

suffering. Those ea~ include Jump v. Fettlle, 27S A02d 345 (2nd Dept. 2002) 

rs 1.3 million for past pain and •uJTering from abdominal surgery cxpcr ienoed by 

d0<:edent during bis cight-monlh hospitalization prior to his death]; Twersky v. 

Busche. 37 AD3d 704 (2nd Dept. 2007) [Jury award of $1 million for conscious pain 

and suffering supported by ovidonoo of decedent's pain during one-half houx after 

bcinr s truck by van]. Jn addition, in &htJffer v. Bolh(io, 76 ADSd 970 (2nd Oept. 

2010), the Appellate Division found reasonable compensation of$2.5 million for 

past pain and suffenng when tho dcoedcnt was sporaC,i.,.lly aware ofbor condition 

while she. :remained in a nursing home for fou.r )·ears. , 

Dr. Kosvrcli urgucs that th~re is insufficient ovidonco to support a 

conclusion that ~ls. Feinstein was conscious while in Seph.a rdie, and therefore the 

award of damages mu.st be ba&ed solely on loss of Cn)Oymcnt o! lite-asking the 

rhetorical question "how can an award for 'loss of enjoyment of life' in tbe amount 

awarded by this jury, not be excessive'!" (Nelkin Aff... 141) 

The av.1&rd Of dan>l.\ftCS by the jury, when viC\VCd in light of prior 

determinations upheld by Lhc Appellate Division. does not appear to deviate 

9 

-·-

[* 9]



'~-.. --010 .... ,. 

mal<lrially from what would bo reasonable compensation. A=rdingly, that branch 

of Dr. Kosvrdi's motion ia donied. 

Finally, Dr. Kosvreli seeks to overturn the verdict of the jury because 

of possible juror misconduct that was not investigated by tho oourt. 

When the jury was deliberating, on October 36, 2012, one of the jurors 

aoked to be excused for• short period of time while he atuindod the fu.neral of bis 

aunt. Later that $ame day, the juror returned and the jury nitu.med its verdict. 

Following the reading of the verdiet, counsel for Dr. Ksovrcb nskcd t<> be able to voir 

dire the juror who attended the funeral. That request was denied. Or. Ksovreh 

r:\ow argues that tllc deniul of tho opportunity to question the juror londs to 

uncertainty as to whether tho death and funeral of the juror's fnrnily merober 

caused him to empathi"' with tho plaintiffi; in this matter. Thio is particularly 

imPortant, according U> Dr. lUovrcli. because the jury was not. una.ni.mous with 

regard to either liability or damai:es. 

Plaintiff argues in opposition that the court properly derucd the 

apl)lication to \•oil- dire tJ1e juror, aa there is no evidence that his c.xperienoe 

concerning his aunt's death improp9.rly anected his jury sarvice or influenced other 

jurors. 

The Court of Appeals in Alford u. SUEnW!, 53 NY2d 743 (1981), stated 

that in general.. a juror lS not. permitted to impeach his owo verdict, with an 

oxoeption made when jurors aro subjecl t-O out.side influcnoo. 'fho Court determined 

that no "ironc11d rule'· concerning juror misconduct existed, noting that each case 
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• 

must be examined t0 determine the likelihood that the jury would be prejudiced 

(Alfo rd, •uµra, quoting People u. Brown, 48 NY2d 388, 394 [1979]). 

Thus, the court was found '°have erred in not questioning a juror who 

stated in open court llls hostility '°one of the at<Ol'lleys (Mark u. Colgcm Uniuersuy, . 
' 

53 AD2d 884 [2nd Dept. 1976 ]. •nd another court was fou.nd not ID h•vc erred by 

failing w hold a hesri.og when a juror did independent n!sean:h and disagreed with 

a.n expert (Nicolla u. Faou/q, 161 AD2d 966 [3nl Dept . 1990)). 

There is nothing: to indicate in the ins tant matter tha.t the juror's 1065 

of hi-6 aunt and attendance at her funeral during deliberations prejudiced e ither bjg 

vote or that of any other jur<>no. Simply the fact of the family death- known w the 

parties only when the juror asked to be excused for a brief period of time-without 

more docs not rise to the level of requiring an inquiry into the pos.eibility of juror 

misconduct such that it would impact the jury's verdict. A=rdingly, the motion tu 

ovettum the 1ury's •-erdict ba&e<I upon possible jur<>r Q)isconduct is denied. 

For rhe reasons abo\•C, it hereby is 

ORDERED that dcfondn.nts' motion to set aside the verdict is denied. 

ENTER, 

~1-~ 
J . S. C. 

HON. P."IN T. PFAfi'-

, . .. d.l'•• 
[* 11]


