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NEW YORK SUPREME COURT - QUEENS COUNTY

Present: HONORABLE Rudolph b Crees, Jr, IA Pan 32 L"""/
Justice 269 %o/
1 PR
~ —F — Index Number. 2ol | (
CHONG-5AM KIM, Motion Date: February 21,2013
- Motion Cal, No. 89 & W
. mineilT, Motion Sea. No 1 &2
- against -

CAMEL CORF dva CAMEL RESTAURANT,
YUN H. KIM and “JOHN DOE", u fictitisus name for
an unknown person known te exist,
Defendanl.
%

CAMEL CORP d/tva CAMEL RESTAURANT Fif B

MAY 3, il

Third-Party Plaintill
. against - mm

RCA INSURANCE GROUI and
NATIONAL SPECIALTY INSURANCE CO., INC.

- —Third-Farty Defendants.x

The followrng papers numbersd | to LY _ read on tus motion by third-party defendants RCA
Insurance Group and Nanonal Specialty insurance Co  Ine (collecinely referred 1o as thind-
party delendanis), for summany sudgment dismissmg the complaint. and for 3 ceclaratony
judgment thm they have no cbligation 1o provide coverage o, deferd, or e
defendantatburd-party plantiffs Camel Corp . Yur H Kim, and John Doc (collectivels refemed
1o as defendantst in the underlving action commeneed by plaiml! Chong-Sam Kim (plamtffl,
arid by separate amended notice of motion by third-party defendants for the same relief.

I.“

Numbered
Motces of Mobon - Affldavits - Exlabits ; o 18
Angwering Affidovis - Exhubnrs i e 913
Heply Alhdavils ... iy s 14919

tpan the foregoing papers it ts ordered that the motions are determined as fallows:
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The underlyng sction m th:s matier i3 for amanlt and batiery and was commenced by
pizintiff against defendants when plamtifl, on Pebraury 19, 2010, &5 & patron of the Camnel
Restaurani, located ot 2% West 33 Street, in the County of New York, was injured by another
patron whils oa the premises.  Plamiiff commenced the undertyng sction sgaest defendant
Camel Corp , 23 the owner of the premiscs. defendant Yun H. Kim, as a principal of Camel
Carp., and against John Doe, as the indradual who allegedly assaulied him PlasntifT's
complaint has alleged claims for negligence and for violstion of General Obligations Law
§ 11=101{1), more commaonly kaown e the Dram Shop Act

Prior 1o the alleged incident on Febraury19, 2010, third-party defendant National
Specialry Insurance Cu | Inc. (NSIC) issued a Commercial Packape insurance palicy 12 Camel
Corp. for the period from June 15, 2009, w0 June | 5, 2010, which was in effect al the time of the
inctdent. On May 11, 2010, after receiving notce of 8 claim against the policy as 3 result of the
subject inc dent, defendant RCA Insarsnce Group, as NSIC's managing agent, denied coverage
o Camc! Corp under the policy. Thereafise delemdants commenced a thind-party action against
third-party defendants for declarstory judgment. Following the filing of thew imiial metion for
summary judgmen’ and declamtory judgment, thind-party defendunts (lied an amended nolice of
motion with gn amended aiTirmation solely because they snnexed a copy of an incerrect pohicy
1o the imtial motion papers. Therefore, the second motion will supercede the first and the court’s
decision will by based upon the amended notice of motion and Lhe papers annexed thereto

Third-party defendants have now meved for summary judgment dranissing Lhe
complaint and for a declaratory judgment that they NSIC has no obligation 1o provide coverage
in, defend, or indenm fy defendants in the underiying acnon commenoed by planuff On thewr
mouon, “before |thind-party defondants are] pesminted to svoid policy eoverage, [they] must
satisfy the burden || of establishing that fany | exclusions of exemptions apply s the panticular
casz, und || we subject to no othes reasonable intarpietation” (Seadoard Sur Co. v Gillenie Co.,
64 NY2d 304, 311 [1984] linternal citations omitled); see nswrance Co. of Greaver N.Y v
Clermont Armory, {LC, 88 AD3d 1168, 1170 (2011}, Iv demied 17 NY3d 714 [20117).

“[AJoy mnbiguity in contract language must be construed against the party that drafied
the contrsct” (Cnmpiier Assoc Iuil tac v 11 8 Balloon Mig Ca, Inc, 10 ADM 698, 700
[2004), sev Inswramce Co of Grealer N ¥ v Clermoat Armory. LLC, B4 ADSd m 1170, Marrer
of Eveready Ims Co v Farrell, 304 AD2d 30, 831 [2001]} “However, an unambigsus policy
provision must be sccorded sts plamn and ordinary. incaning”™ and the plan language of an
insurance polivy may not be disregarded i find an ambiguity where none in fact exists (Ravsud
Bros. v Utica First Ins Cu. . | AD3I 470, 471 [ M03), v dismissed 3 NY3d 696 [J004], see
Richmer Dev . LIC v Burlington Ins Ca K1 ADYE 705, 706 [201 1 ). Empire Fire & Mar Ins
Co v Eveready Jns Co 48 ADIS 406, 407 |2008];  This would viniste the " fundamental rule
of construetion that & contract must be construed 85 n whole and cffett given, whenever possible
to all its pans™ (Acorn Ponds v Hariford Ins Cu , 105 AD2d 723, 724 [1584]; see Rickner
' Commumications, [ac v Tower ies Co of M}, 72 ADM 670, 671 {2010])

b support of their motion, third-pary defendants have rlicd upon, among other things, 2
copy of the insurance policy it 1ssuad 10 defendants and the pleadings. They have argued that the
allegations in the underlaving complaint constiniie an assault and battery, for which coverage
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has been spec.fically excluded under the terms of the insurance policy and that as long as any
related neghgerce <laims anse cul of facts winch consttute a claim for assault and banery,
coverage tor eny relsted negligence claims has ol been excluded

In gencral, an insurer is reguired 10 provide coverage to mn insured when the allegations
in a complaint siate & cause of action that would reasonably be covered under the policy (ree
Flizparrick v American Homifa Moter Co., T8 NY2d 61, 65 [1991]). In this case, the underlying
complaint alleged that plaintif “‘was suddenly ami violently struck by [d lefendant *John Doe,’
who i the lime was a patron of* defendants.  “An exclusion for assault and/or bantery applies if
no cause of scuon would exist *bui for’ the ssssull and/or banery™ (Anasaser v Americon Safery
Indem o, 11 ADM 628, 627 |2004), quoiing Mownst Vermon Fire ira Ca v Creative Hou , B8
NY2d 347, 193 [1996]). I 15 undisputed in the revord that this conduct constituled & battery  for
which coversge 13 precluded by the assauit and battery exclusion, which provided in perunent
part that “[no coverage is provided under tlus policy if the underlying operstive facts constitute
an assault and/or hattery irrespective of whether the claim alleges negligent hinpg, traming,
supervision, andior retention agamnst Uie insured, or for any other negligent ncons of the
insured ”

Plaintift' s undeslving complamt aiso alleged 2 claim for violation of the Dram Shop Act.
Third-party defendants hove argued that coverage for that clasm has aleo been excluded by the
language of the provision excluding covempe for “any other negligent actions of the insured
Upon the court's reading o the language of the asssult and bettery exclusion, it has devermined
that the language of the exclusion is pot ambiguous and tha 11 excludes coverage for plunuil™s
claim based upon the D Shop Act. Al clums of negligence alleged by plaintifT in the
undetlying complaint arse out of & battery and, thus, laking note of the plain language of the
exciusion, fall within the subsect exclusion (see WSTT Corp v Navional Specialty Ins Co 67
AD3d 781 T8 |2009] ser Mark MeNicho! Emers. v Fiest Fin Inx. Co., 284 AD2d 964, 965
[2001]) Furthermore, hased upon the language thal the insurance does not apply te any
“[iinjury arismyg out of any assault, battery, fight, ahercution, misconduet or similar incident or
act of violence,” the exclusion applics because withoul the alleged bamtery, plaintill would pot
have any cuuses of sction (see US, Underwriery ins. Co v Val.Blue Corp., 83 NY1d 811, 823
[1995); QBE Ins Corp v Jinx-Proof Ine, 102 AD3d 508, $12 n 3 [2013]; WSTC Corp. v
National Specially s Co , 67 A3 al 783; Anastaris v American Safety Indem Co , 12 A3
al 619)

Therefure, bused upon the asove, thurd-pary defcmdanis Eave domonsraied then
ermitiement o judgment oz 3 matter of law by establishing that the assault and battery exelusion
15 appheatle 1o the claim asseried sgainst defendants in plaintiff's underlying complaint alleging
defendanis’ nejgligence and violation of the Diram Shop Act (see Marima Grand. [nc. v Tower
Ins Co. of N Y., 63 AD3d 1012, 1014 [2009]; Sphere rake Ins Co V Rlock 7106 Carp , 763
AD2d 78, 80 [2000]) In opposition, plaintif] and defendams have failed to raise o trinble issue
of fsct 13 1o the exclusion’s applicability (se¢ Maring Grand Inc. v Tower Ins. Co of N Y, 6)
AD3d w 1014)
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Accordingly, thind-party defendants’ motion for summary pudgment and drrhum
judgment 15 gramed in its entirety. This count, therefore, finds and declares that NSIC is not
obhigated 10 deferd and indemmiy defendants in the underiying astion commenced by plantsff.
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