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Nmo YORK SUPRBME COUR:T • .ll0Blll'9 COUNTY 
JDI) F!:B I q All l(J: 09 

Present: HONORABL3 PETER J. O'!X>NOGHQB IA Part _ .l'lPP 

JUstice 

Sether Novick, La~ia Novick Sylla 
and Mindy Novick, ae Executrices of 
the Estate of X?raham Abe Novick a/k/a 
Abraham Novick, 

Plaintiff 
-againat-

South Naes.au Communities Hospital, et. 

lnde:x 
Number 35Q7 2008 

Motion 
Date JG'tcmb@r s. 

Motion Seq. Nos. 5-7 
al. 

OS 

The following papers numbered l t o J'.l read on this niotion by 
defendant Long Beach Memorial Hospital Nur3icg Homo, Inc. dfr>/a 
Konm.nott center tor C.oeriatric ar.d Rchabilitutive Medicine, a/h/a 
i..ong Beactl Meroorial Nursing HOile , ,l'nc. d/b/a The Xcmanoff Center 
for Geriatric a.."ld Rehabilitative Medicine (Romanoff Cent~} 
:;rursuant t o CPL.Jt 3212 granting Guuitn.:J.ry judgment dismissing tho 
:;>laintiffe' com.plaint, or a l ternatively pursuant to CPLR 3212 
granting partial Swrmtary j udgment dismissing plaintiff s' claimD f~ 
punitive damagoo; on the roti on by defer.dant Andre" Goldstein, M.D . 
pursuant to CPLR 3212 for tn.rm::nary judgment dismioaing th.e 
plaintiffs' COaAplaint in .its entirety; on the motion by defendant 
south Nassau Cotnmunitiee Hospital (SNCH) pun;uo.nt to CPL..~ 3212 fo:r 
suimnary judgement diami ssing the plaintiffo' complaint, or in the 
a.lternutivc pursuant to CPLR 3212 t or 8U1Ut:la.ry jud$Uent dismissing 
the plaintiffs ; cause of.action pursuant to Article 28 of e.he New 
York PUblic Health Law; and on the cross lllOtion by defendant LOng 
aeaeh Medical ceot er purauant to C:et.R 3211. for summary judgment 
~iSJli.Bsing_t9e com.plaint. 

Papers 
)lwni>ei;M 

Notic es of ~.otion •Affidavits• BXhibits . .. ... .. 1 - 13 
Notice ot cross Motion - Attidavits - SXhibits .. . 14 -17 
Answering Affidnvits - exbibita .... .. •• . •..••.. . . 18-21 
Reply Affidavits . .. . . . ....... . ....• .. • . . .. . •• . • . • 22-33 

Upon the foregoing pape\"s i t i -!S ordered that the motions and 
cross motion are determined as followfl : 

This i a a.n action for ;r.cdical mta.lprac:t-ice and wroug tul death. 
Pl aintiffe alflo maintain a c-auoe of acti on for statutory violttti oru;s 
pursuant to f'ubli.c Hco..lth Uv Article 28. I t ia alleged that tha 
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d.cfenda.nta Dr. Goldatein, SlfOI, XOCr.a:-.:0f.t cent.er, and LBMC devia~ 
trc:m the requ.ioite at.andard of ca.re L"l tailing to prevent, til:l.e ly 
c!iagnos e a.'lc! property treat the c!t?cec!t?nt Abraham NOVick' o dec:ul>itua 
akin ulcer, thereby ca.uaing hi9 death . 

On August Jl, 2006, the decedent su.flered. variou11 injuri ec in 
a. fllOtor vehiclo accidant. He WAD tram.ported to non-party Nassau 
university Hedic~l cantor (NOMC). An inltl&.l CT ecan of the neck 
did not reveal a fracture. He wae rele.llGOd With a cervic•l coll.ax-. 
On Sapt:'Ulber 7, 2006, tho dee.dent, wae aeen a.gain in che etnel"g"'...ncy 
rOOCI ot NUMC. On Sept.ember 9, 2006, ehe decedent arrived at the 
en:erger..cy rooc. of defendant SNQ{, where he ..a diagnosed and 
adnitted with a. fracture ot tho cervical vertebrae at 06-7 and 
aurgery was scheduled. '!'tie planned surgery had to be poatpo::tcd dt:.e 
to fever. !'".r. Novick Wlderwer.t neurcsurgery on Septeeher 18, 2006. 
f'ollowing the surgery he developed difficvlty owallowi.ns, which le.d 
to the placer.;ent of 4 n.aaogast:ric feeding tube. which was 
eventually replaced by a PEG t\lbe. Additionally his ability t<> 
ambula-ce wae bd'lpera<1 by tho epina.l iuju..ry. on sopt.eri>or 23, 2006, 
tbe decedent was noted to h~vo « Stage I eacr&l dacubitus ulcer. 
The sacral ulcer progreoned t .o a Stage !l'. ori October 5, 2006 and 
the de<::edent was treated by a wound ca.re epeci alty tea.m, Which 
r egularly &oaeoocd tho d-.codent. The record.a in4ic:4ted eMt. tho 
eaeral ulcer progreo1ed to • Stage IXI on OCtober 13, 2005, a:1d 
Stoge: IV on octobO-r 1a, 2006, though it wao noted to De a Stage II 
on November 2, 200,. 

On Novea:l>e¥ 3, 2006 , :he d<lcede:lt""" traruoforred ~o defendant 
Jrwiono!f center~ where be reside::! unt.1.1 Januaxy l9. 2007. l'.r. 
?lovtclt wa:s noted to be alen;, but confu&ed, wearing a eervica.1 
collar, wicil a central 11,no 1.n his rlgh~ cheat wall and • P!O tube . 
Me Pl"C•cntcd with a Stage III Gacral ulcer with a necrotic wound 
baee and St.ase I uleera in ·areas l:>clOY the right knoo and tbe right 
elbow. Opoll a&:iisaion care ple.na were dev•loped including for his · 
akJ.n~jntegrity-«nd aucral preaaure u1~~ 'l"h8 care plllll tor the 
ulcer incl uded the uet of a epecial •Alpha Active• mattreee, 
turning and positioning every two to t~.ree hourQ, oncour•ging the 
resident as to the i~tance of changiru; position, nut ritional 
! ntervent.ion, ~ooaoo.1.ng akin integrity every ehi!t., uae o! a 
wheelchair seat cuohion a..'ld bi- lateral bocl litto. WO\Uld 
doculllentaticn recorde ind.1c4ted that ~. Novick• a at.in ulcers vere 
exami""ed en '1 waal<ly baaio . Tre.:1.~;. of tho \llc:e.r• called fo.r tee 
application of nomal eal!.ne and wet to dry c!ttaainga to 
mechanically de!)ri<le tile lesion to rellO\le the necrotic tissue. o:i 
~r 14, 2006, the trea~ment orders !or the aacral ulcer were 
cria.nged to irrigation witb no=al saline, pat dry, and application 
ot Coll.b..gena.se oint~ent, followed by coverage with a wet to damp 
dreeaing daily. on January l.l, 2007, the:! treatment: ordero were 
changed to c leanaing with norma.l ealine., pat dry aod packing with 
wet to <Jry Galina gauze and covering it wit h a dry dreozsi ng every 
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shi ft for 14 days. The treatment order was changed again on 
January 23 , 2007, to irrigation with normal so.line, pat dry, th.en 
appl yir.9 a wi.:it to dry dre~oing and coverage with a dry dressing. 
While at iCOl."tanoff ce:1ter, Mr. Novick wao t~eated three ti'lteo by the 
defenda."'lt LBMC, on December 7, 2006 for the placmnent of a 
euprapcl:>ic eube, on Ja."l.uary 6, 2007 for a dislodged suprapubic tube 
and on Janaury 16, 2007 fo:r: a b l ocked suprapubic tube . 

en January 29, 2001, the decedent wa.s transferred to defendant 
I.BMC, where he remained \liltil I-'ebruary 9, 2007, when he waa 
discharsed to non-party Crandell Nursing Hoene. On his admission to 
defendant USMC, !tlr . Novick had a two-day history of loose, 
t ool-smelling stools, lethargy, and fever. Ho wa& treated with 
antibiotica. Addition.o.l ly, blood eul tureG wore ttcgtitivo which 
ruled out aepsie. With respect to the sacral ulcer it wae pre&ent 
upon acimiaeion to LBMC. The record indicatea that Mr. Novic..'<. 
received care and t .reat.ment for the ulcer i ncl\ld.ing, debridement of 
necrotic tisauo, s terile saline washing of the woWld on a daily 
Msio, frequent monitoring and dressing application, repoaitioning 
every two ncuro, and the uae of a. doublo bubble mattrcGs. Th6 
records and l~ rcoult:) indi cate th.".l.t when Mr. Novick woo 
discharged to the Grandel! NUming Haro.e he did not bave sepal s and 
wa.a in a stable medical state. 

The records froru Grimdell ?i.:Waing indicate tba.t tb.ro\igbc\lt the 
night of February 11, 2007, mucou11 secretion& were auctioned from 
tb& patient's airways suvera.l times . On th~ morning of FebrUary 
12, 200?, at 3: 15 &.m. tho patient appeared sto.blc. At 9:50 a.m. 
t.he eatr.e ®ming, n.owever. Mr. Ncvick wa.s. found to be unrespons:ive 
And dCGpitci re!ru.&citation o£forts be: could not be rcvivc-d and 
•ub<lequently d i ed. 

Sach of t r.-e defendanto have now moved tor SU'!'lllltaX'Y judgment 
dismissing the complaint. on a sUll:llary judgment motion, the movant 

- +------.n<.aa-to--ott.er-su·t--t--ic1e."lt evi4cnce to establish entitlement..... to'-----1-
judgment as a matter of law (see Ninegr~d ~" New York oniv. Med. 
Ctr., 61 NY2d 851 (1985]) . ~ :ret:uisite elei»ents of proof in a 
medical ll'lalpractiee acti<m are a. deviacion or departure from 
accepted pruct! ce and evidence that such deputure was a proximate 
c&uGe ot injury or dam.ages (sse Rebozo v Wilen, 41 ADJd 4S7 (2007}; 
Thompson v Ornder, 36 AD3d 791 (2001]}. Therefore. on a m.:>tion for 
oumtt1ary jµdsmcnt in A modi cal malpr~ct~ce Qct£on , ~ defond.o.nt ~~ 
the in! tial burden of establishing the a:Oaence of any departure 
from good and accepted medical practice or that the plaintiff was 
not i njured thereby Caee .Ile.bozo, f. l ADld &t 4SEI; Williams v sahay. 
12 ADld 366 , 368 (2004)). 

Th.o defo.ndtme Koir.nnot'f center submi tted the export a.ffinnation 
of Barbara Tom."!lasulo, M.D. , C. M.D .• L .N.H.A. , C .W.S.P. who i G toard 
certified L~ internal met:1ici na with a sub-certification in 
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geriatric medicine. Dr. TOrmnasulo opined to a reasonable deg:'ee of 
medical certainty that the defendant Xomanoff Center did not depaxt 
from accepted atanda.rds of ca.re &iring its treatment of the 
decedent . en-. Tom.asulo stated that the care plm:i and treatment 
received by Mr. Novick for his sacral ulcer conformed to accepted 
standard.a of ca.re and the fact that the sacrai \llce.r increased in 
size doeo not constitute medical malpractice or a violation of 
Public Health Law. or. TorrimMulo opi ned that defendant Kotl'.a.nofr 
Center complied with all regi.1lation.o regarding pressure sores. 
Further, Dr. Tommasulo staced Chat the dece<ient' a ulcer did. not 
heal due to several f .aeeors 1n<::ludi.ng his f r equent infect:!ons, his 
nutritional compromiee and need tor feeding via. a PBG tube and that 
in reoponoo to these risk factorc adequat e and a.pprQPriate 
responses were tnatituted. 

'!'he defcn®nt Pr. Goid<lte~n submitted the expert a!fidavit of 
John W. O'Grady, M. O., P.A.C.P. who is boa.rd certified in intern.al 
medicine . Dr. 0' Grady opined t:o a reasonable degree ot taedical 
certainty that the actions taken by Dr . Oolds-t.ein in hi.a treatoent 
of Mr. Novick were at all times medically rQasonable and 
appropriate undc::r the circumstances and t hat there were · no 
departureo from the accepted standard of care . He further otatc.d 
that all medi cal trea-t1t1ent.c OJ:dored by Or. Goldstein and his 
physician• e assistant wore reasonable and proper. He cst-a.ted that 
the decedent's decreased iaobility in the presence of diabetes tll'ld 
poor nutrition l ed to the development of a eac:ral decubitus ulcer 
d.oGpitO tbo best efforto Of tbe ho~pital Gtaff to prevent it. The 
decedent • s in~ility to awallow wao: neurogonic in origin secondary 
to the opinal fracture. or. o •orady etb.ted tl-.at the de-lendant SNCH 
eval uated Mr. Novick as high risk for ulcerti and th3,t he wn.o 
checked on a regular basis for them and that Dr . Goldotein 
appropriately bad the decedent evaluated by a wound care t~. 

The defendant SNCH oubm.itted the expert affinna.tion of Anthony 
J. .Lech!eh,.-)4. D.-Who-ie-board.--certi f~ ed- in intern.i l medicine...-1n 
Dr. Lechicb'a opinion to a reaeonable degree of medical certainty 
that at no ticte wer e the-re any depart.11res from accept::1.ble m.Mieal 
anc:1 nursing practice in the care and treatment of Mr. Novick during 
hla admission to defendant SNCH. Ee further stated t.hat given Mr. 
Novick' a cli.nica.l condition wben he came to the hoepi~al he Wile at 
an ·1ncreaoed riok to develop pxe!.$!!Ure v.lcera ~d th.are was very 
little, if anything, that the hospita1' s st.aft could have dOne: to 
prevent a decubitua ulcer t.o tho aacral :region frccn hilppeni ng . 
Furthermore , Dr. Lec:hich stated that D(X'. Novick received 
appropriate care including the uee of a Hill-Roen zone Air Mattreea, 
frequent re-aseeosment:s , regular turning and positioning of the 
patient, various ointment& and barrier creams, as well ae dressing 
.changes, were properly \ltilized, bUt that t here was little if 
anything that ~-ould have o.l.lowod the sacral ul cer to 1'.ea.l or r..o t 
progresa O!'lCe it developed. 

-~ eor 1 
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The defendant LBMC aubmit.ted tho expert affination of Howard 
K.olodny, M. D. Who ie board c.ertified. in the specialty of internal 
inedicine and the aub-specialty of B.ndocr!nology / Dial:letes and 
Metabolism. Dr. 11'.Ql~ opined to a rcascnable d"9r•e ot medical 
certainty that the defenda:lt LB.MC did not depart from accepted 
standards of care dm:ing it4 treatment of tho decedent. He further 
opined that no act or omias!on on LMBC 's part waa in any 9'"'3.Y the 
proximate cause of the injuries or death of the doccdc.nt. Dr. 
Xolodny etntcd tr.at based on the review ot the medical recorde: of 
the defendant I.Mee, the decedent wao cared for and treaced pr-operly 
including propel;' treat~nt of the preexisting sacral decubitus 
•;,1.lce r by debride·ment of necrotic tist:ue, sterile saline washing of 
the wound on a daily basis. trequent monit.oring and dreaDing 
application and repoaitioriing the patient every two hours. 
Furtl'..ermora, he stated that Mr. Novick.•s long .. standing poorly 
controlled diabetes mollituo which :resulted in wound heali.""lg 
difficu1tie s, limited mobility due to hie spinal fracturaa ruld poor 
nutrition from dysph.gia l ed to the developcnont ot the oAcral 
decubitus ulcer and made regoluticn ot the ea.era! decubitus ulcer 
dif!ic:ul.t. Further, hl!I stated that n.ny claims of ot.atuto.cy 
violation& are ~~itless. 

As a resul.t of i;.he affirmations from t.he medical experts who 
opined, to a rea.sonD.ble degree of medic.al certainty, that the 
defendant11 acted within good. und u.ccept6'1 atandarda of medical 
practica in their care and treatment of the deeed.ent, the 
defendants met their l:>Urdon of c&tttbliehir.g, prima tacie, their 
entitleme."l:t to fJUWla.ry judgt:\ent An a n:Atter ot l aw on the i.a&ue of 
'11'.edical 111.Q.lpr11ctice (Reyz v Xhe.lcz::sky, 10 AD3d 714 [2004} ; Pb.i.c':a ·~ 
M;t1mon1dch Med. Ctr., 259 AD2d 559 (2000!). 

Plaintiffs, in oppo:;ition to the notion are required to submit 
evidentiary facts or ao.ateriale to xebut the prima facie ohowing by 
the defenda.nta eo ae: to demonst.rat.e the existence of a tri~ble 

- ->--- --- -i":'&sue-Gf-fact (~rcspec.t-Ho.sp. ,_ 6-LlnZd 320 {1~861 }_.~ 
a detenda.."'lt hao come torward with expert medical evidence tt\at it 
did not depa.rr; frota good and accepted medical p:r:actice, plaintiffs 
are required to :r;uboit o.n expe::r:t medical opinion in order to 
dem.onatrate the. merit of their action (Stms v N. Shore un . .tv. 
Heep., 192 AD2d 700 (1~93)). In medical malpractice actions where 
t."'i.e parties submit conflicting opinions of l'D9dioal experts summary 
judgl'ftertt. will t"..ot be Award~ (Shi.e..lW- v· Dakc.!dy, 11 .AD3d 671. 
[2004); Barbuto v Winthrop Onivers.it:y Hosp., 30$ .>.02d 623 (2003}) . 
General allegatiorui that are conclusory and unsupported by 
competent evidence tcnd.ing to eotablieh the esaential elements of 
medical malpractice are irurofficient eo defeat summary judgm<ant { 
aee SUn v Clty of New York, 9' J\03d 673 !2012}; Bezerm:u? v Bailine, 
95 AD3d 1 153. (2012!) . 

In opposition, the plaintiffe . submittud.a.n aefi:noiation o( a 
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medical expert redacted purs"'1nt to CPLR 3101 (d ) O!ld o!fered to 
provide &n u:u:edact.ed CCfS1'I eo the CCU....'"'t t or in cuce....-a review. "!'he 
expe..rt i• boa.rd cert.itied in inte.rn.l s.odicino a.cd ane.sthcsiology. 
Th.- platnt-itts a.lao &UmicteO a.n a.fttdaVit ot Jeanette San::io=. R.N. 
X:n.ae:a.>ch as l'..a . Sc~cor i.s not. ocx;petent to protter the .rcqu!site 
expert •dical opi nion testiwmy aa: to accepted standards of 
l:ICdic:.l .,..., lier affi davit will not be conoidered in oppooi<ion 1;0 

the M dtcol ~lpn-ctice ca.uoe ot action, bu.t only in opposition to 
branchc:s eeeking to dismiss the New York Public Health Law Art.icle 
2e c auee or action (see Blljot v uong Iel&nd Home, Ltd., 12 ADld 
481 [200• )1 Hills v Moriarty, 302 Al>2d •36 (2003)). 

Contrary to the argument by the Cletendtmt Dr. Goldstein, 
though the pl•int1 ff& did not discloee th• •xp•rt• puro-U$nt to CPI.R 
310lldl pr ior 1;0 the filing of the ""to of i••uo and certificat e of 
rozidinao• , the court can in ito d.i1crotion conoide.r the expert. 
a!firmCLtion. F\lrtheneo:re, the second Dcp&rt-ment. has recencly 
otat•d t.hat • [p) rccluding the expert' a attictavit solel.y on the 
grour.d tMt the ottering party did not di aclo.ce the expert' & 

identity purll\14\'lt to CPLR 3101 (d] Ill lil prior to the tiling oi the 
note of iaaue and certi,ticate of readi ne1e 11 not cooaiatene with 
the purpoae and proc&du.ral poat.ure o! a IDOCion tor au:c:.mA?Y 
j udgu.nt• (R.!vers v 8"rnhatrn1, 102 AD3d 2•, 42 (20121). Tbu.s. tJ:.e 
court will co:"..sider :be expert o.ffinoat.!oo «nd affidavit. sW:irtitted 
by plaint iffs in apposition to the a-.y j~~t =tion. 

Tho af'f!nr.a~ico cf che plai.nti tte ' 9Cd.1cal expert, ~ver1 
.t&.ila to 1:aiae an iasue of fact 'that would. warrant. ct.o.ial ot L'TY of 
the •-ry j udg::lent IOOtiono. The atfinoation of the plain1'iffo • 
export whic.h relies upon facto. J.ncluding" lack ot freqi.ient. 
ropo.titioniog of the decedent, the l ack ot wound care, lack of use 
ot a 1pecial !ty mattres&, and lack of a c-.ro plan, contradicted by 

. the varicua l!edi c•l record.a iu opccu.lativc and c onclusory and 
failed to raieo an issue of t:act ao to whether any of t he 
defend.ante ' aetione wur.e-a- depa .. r--t.ure trocn-tllo a ccepted standard.-Of­
care; in the med.t.cal COfl'll'GUllity (see DjQeronJ.ino v P'uchD. 101 AD36 933 
(2012) / La...,ara v At.1teri, j7 AD3d 7'9 [2012 11 G.tlles,PJ& v Ne·w rorJc 
Ho•p. Qucenu, 96 AD3d 901 (2012); LOU v W4n, 93 ADld 763 (2012] ; 
SMpJro v GUnt.1.n Jewish Geri~tr.1.c M.rrojng' Rcb4.b£l.!tatio.11 Ctr., 84 
Al>3d 13•9 (2011); Kane v Ausubol , 44 Al>3d 717 [2007) ). 

PurtbertltOre, the ::ftirir.aticn by the plaintifto• e>epcrt i.o, 
in.autticient to raiee a triable iaaue ot: tact ..,, i t fails ~o 
&ddnae tlle opinion of the deten&ote• expert• that the sacral 
ulcer developed and did oot hc&.l due to t.he decedent• a DJltiple 
medico l problecs and co-=o----bidities, lncl\ading, diabetes r..ellit-~. 
frequent infection.& ~i.:lg" antibiotice, nutritional coc::p...-ocl.se 
hie i nab!liey <0 eat by ICOUtb, ai:4 llie i=ol>ility dUe to tJ:e oeck 
fracture . The affirmation, thU8. did not oot.ablioh that it any 
depa rture by t.te deteJ:.dan:.s occurred, auch depan:ure was a 

8-01 ' 
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proximate ~WJe of the dec"dant' s de<Lth (see Bez.,.,.,,, 95 AD3d at 
1154.; Gr&•.1&u10 v O::>ol.tz;g, 18 ADld 803 (2010); Barilek v 
O:xnprehensive Pa:in CD..ro ct Long Is., ~4 AD3d 806 (2007); Xeev-....n v 
Rltldn, 41 AD3d 661 (Z007f r Clllllice v Felder, 33 AD3d 5•5 {2005]; 
Mendez v C.ity of Now York, 29S AD2d 497 [2002 }) , 

Additionally, tho plaintiffs offer new th<>oriea of 
l1abilit1e$, including that tho timing of the placement of the PEG 
t\lbQ, 0Ainta.1n1ng the decedent' a nutritional oeatua, pain 
11Wmagemetlt , and u.inta1niz>; cliniea.l records . 1'h81a clailtS were 
not contalli.ed in th• bill of partieula:re f.J\d were raiood for the 
f1rs-c time in oppoaltioc. to these s>..omary juctgmont :.otions ._'ld 
therefore eho".ild: not be oonsidc..-ed (aec DoJ.a.n v Halpanl, 73 ADld 
1117 ( 2010) 1 Colubov v rtolLson, 22 ADld 635 (2005) I tl1nte.rt1 v St. 
V:!nceat's Hod. ctr. ot A.1chDo:id, 273 An2d 465 ( 2000)) . ::ven 
conalderins these thooriee, the plaintitfo tailed to rai.&e a.n is.s\16 
ot fact. Tbe plai n tit ta • expert failed to rebut the defendants• 
experts• opinions •1th competent ~dical. opinion teotimony that the 
"'leers would have not have occurred and/or itrpX"OVed and healed 
notwithstanding Ulo dccedent'o multitude of co-morbiditioo. Thus, 
the expert' e opinion tbnt atJy of these new thaorice were the 
proximate cause ot the injury ...,.e:re cortelusory and not aupported by 
the mcdic~l reco::d (••• $wa.ason v Raju, 95 ADld llOS (2012)) . 

Finnlly, ea.eh of the defendant.a are entitl ed ~ distaissa.l. ot 
tho cause ot action under Publ.1c Be&.l::Jl Law Arciclc 28. 'l'he 
plaintiffs do not bave a prl:vo.te eauoe of •ction again$t :tr. 
Goldatck, an individual phyaiciiln. ~ other dsteooanu 
eet.;i.bl.isl:.cd tl\ei: entitle.ant to disaia;sa.l of tt-.io cau.ae of ace.ion 
through t:heix expeno • atfirm&tions wl::icll eotal>liobod tll&t tbel:e 
wore no violations ot the allegations eet forth in tho plaintiff&' 
bill of parti<:ul•r• that war.s tl'le proxi=ate cauee ot: any injury (see 
Gold v Park Ave. Extended ca.re Ctr. corp. I 90 A03d 833 {2011] I 
ShiJprto, 34 A03d at l3t8). 

In oppo&ition to the branches of tho motiono to d.iomiss the 
PUbli c Hc;i.lth Law 1\rticl• 28 cause of ~ction, the p laintiffs failed 
to rUGe an issue ot tact. The affidavit of th.e pl.aintiffe' expert 
regietered nurse , ofterod only spec.ulAtive 1 conclua.ory and 
u.naubstantiated a lleg:atioo.e of v i olation• of tho subject 
regul.•tione a:r-.d no evidenco of injuries a.a reault1.ng from these 
violatiO!lS (aee Gold. to ADJd at 8Jt; Sh!lpr1o, 84 AD3d at 1348). 

Accordingly, t~.e aotion by defendant l<colanort cuter for 
•utlll:l.'lfY judgment di..,.iooiog th4' co::iplllint ia grant4'd and tile 
complaint is <11omisaed againet ICQCnan:Off cencer. 1hc 1n0tion by 
40fcne:ant Dr. Goldote:in for aum:na.ry judgment dismieaing the 
complaint i.s granted and tho ccxnpla.int ie dini•••d against t>x-. 
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Goldstein. The r.:otion by defendant SNCH for summary j udgment is 
granted and tile complaint i s die..issed 11gainst SKCH. The cross 
motion by defendant LBWC for Slll'll'M.--Y judgment diS'lllis.sing the 
co.-npl.aint is granted .and the complaint ie diemise.od agllin.et LJ>r«:. 

Dated1 ?e.bruary 4, 2013 

--- -- - - -- - - -~------- ----­
Ron . Poter J. o•Oonoghu~. J .S.C. 

I 0 :OJ llY tr I llli £lllZ 

Q]lti 8 

l9J3i~ UHnoo SNl?llO •• 

No. 253886 
~~-.. ~-~ ......... .-~~~~~~­---... , ...... ~---=---_ ......... .. -~ ,..,., ..... _..... 

""''°"...,._ 

~~5 

J()of 1 
[* 8]


