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Memaorandum
NEW YORE SUPREME COURT - QUEENS COUNTY
Present: HONORABLE MARGUERITE A, GRAYS [ASPART 4
Justice
s ki ensa ]l Iud:-;
ANTHONY FURINO and JOANN MADTES, . Mo, 2307072004
Plaintaffis),
-against-

TIMOTHY O'SULLIVAN, O'SULLIVAM
BUILDERS & DEVELOPERS, INC., ANNE
OFSULLIVAN, ABC CORP., ABC COMPANY
and TOHN DOES 1-20.

Defendant(s).

|
Hon. Marzpuerite A. Grays

L. Crverviewy

In this action, plaintiffs asserts causes of action against the defendunts for: (1) breach
of Housing Merchant Implied Warranty on sale of new home; (2) breach of contract; (3)
frand; (4) negligence snd {5) punitive damages. Defendants countersued plaintiffs for breach
of contract and slander, Auialmhaldiﬁmfém from April 16 through April 30,
2012. By agreement of the parties, pu:mt-lml memoranda of law limited to the issue of
damages were 1o be submitted by May 18, 2012. Upon further request of counsel for both
sides, the post-trial memoranda of law submission date was cxtended to June 6, 2012.

Fage 4

Pavwd ELTI40



[* 2]

S A Y DN

IL The Evidence Received af the Trial

The following witnesses testified on beha!f of the plaintiff at trial, plaintiffs Arthony
Fuorino and Joann Madtes, Harold Krongelb Heimer, Alan Caplan, Albert Perna, Robert Dujat
and Gerard Rocco. Defendants Timothy and Anne O Sullivan, Joseph Schmint and David
Gillan testified on behalf of the defendants.

A The Tesd ¢ Anchony Furi

Pmnﬁﬁmyfumﬁllhﬁﬂﬁwﬁﬁmﬂmww&
propexty locsted at 28-43 215" Place, Bayside, New York (“the premises™) from defendants
Timothy and Anpne O'Sullivan. The closing occurred on Friday, October 11, 2002. On
$amarday, October 12 [2002], the basement in the premises flooded. There was two to three
inches of water in the basement  Plaintiffs hired Great Amencan Hestoration Services, Inc.
(GARS), who extracted the water, removed the carpet and padding, and installed fans to dry
out the basement. [t took GARS two dsys to perform it work. Defendant Timothy
O'Sullivan (“defendant™) came to the premises with a plumber on Monday, October 14
[2002), however defendant never inspected the premises after the flood despite three
scheduled inspections. Defendsnt suggested that & sump pump be instalied into the sewer
system, but since he could not tell plaintiff if it was legal to do 5o, plaintiff did not allow
defendant to install the pump. On October 15, 2002, plaintiffs contracted with Valean

Basement Waterproofing Co. of Flushing, Inc. (“Vulcan™), which installed three sump
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pumps around the perimeter of the basemeat.’ Plaintiffs thereafier purchased tile from Parma
Tile and hired Al Pema General Construction Corp. to re-tile the broken tiles in the
basement* On June 14, 2003, plaintiff comracted with Heimer Engineering, P.C. to inspect
the premises. Plaintiffs also had to hire Rocco Bros. Construction Ine. (o repair water
damage to the first flooc bathroom wall caused by a pail which had been driven into a pipe
during the construction of the premiscs.

Pluintiff further testified that he had visited the premises on numerous occasions prior
to the closing, and had access to the basement on those visits. He never observed any water
penstration o sy such probleass ou his peior visits, Pleintiff did not file s clake wader his
[home owners] nsurance policy for the water damage 10 the premises because his insurance
policy did not provide coversge for flood damage. Plaintiff forther testified that he and
defeadant crested a “30 Day Checklist™ at the closing, which listed known defects that
existed a1 the premises * Plaintiff drafied the list', however neither party signed it Plamsiff
wanted an cscrow agreement 10 ensure completion of the checkdist, but defendant refused.
Defendant did not fix all of the items listed on the checklist, and pleintiff spent

' Plaingiff westified that the Volcan sysiem was stll working at the time of tial

! Plaantif] acknowhedged that the tilc bad been partally demaged prior to the closing.

*The enumerated list contains checkmarks adsuttadly made by plaintiff beside the items
that have been completed, However, although the list shows check marks beside item numbers
3.4, 10 and 16, plantiff testified that ems numbered 1,5, 10 and 16 have been corrected.

¥ Bxeept for the title {30 Day Checkiisty™.
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approximately $3,000 fixing some of the items on the checkiist? The parties slso signed an
agreement at the closing whereby plaintiff agreed to pay defendant $4,880 for concrete work
it the rear of the property. Plaintiff did not make the $4,380 payment since defendant did
not complete the checklist,

On cross-examination, plaintiff testified that he never had any negotiations with
defendan: Anpe O Sullivan, and acknowledged that plaintiffs purchased the premises from
Timothy O"Sullivan. Anne, however, bad co-owned the premises with Timothy O Sullivan,
her husband. Wmmmuﬂmmmmumhlmﬂhhmm

1o the closing but did not disclose same to plaintif.

Hareld Krongelb Heimer (“Heimer") testified in relevant part s follows: at plantiff's
request, Heimer performed a physical inspection of the premises on June 14, 2003. He used
8 moisture meter to measure the level of moisture in the basement. He observed on-going
weler penetration into the basement and excessive levels of moisture in the walls. Heimer
could not recall the weather condition on the day of his inspection, but testified that if it had
been raining he would have indicated that in his report. Heimer concluded that the premises
was negligently constructed with insufficient drainage, which allowed for water penetration.
Hc stated that the Vulcan system installed afier the flooding did not resolve the problem as

there was still elevated levels of moisture in the basernent at the time of the inspection.

* Plaintiff testified be fixed item numbers 15 (§1,625), 6 (no cost), snd 12,
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Heimer repeatedly stated that the defective conditions present ut the premises were not
typical to nowly constructed houses, and the bassment of & properly constructed house
should be water tight.

Heimer testified that he slso detected other deficiencies in the construction of the
premises during his inspection, which included tmproperly laid hard wood flooring, 8
settlement crack in a wall, popping nail heads, misalignment of all of the doors, and pipes
installed 1o close to the walls. Furthermore, the exterior basement steps were excessively
damp indicating improper drainage, and there was no aosing on the basemen! steps which
posed a tripping bazzard and a violation of the relevant building code, Heimer also noted
that the path to the back of the house, which was 18~ wide, was too narrow for one to “safely
traverse” and that the rear steps of the premises pull slightly away from the house.

On cross examination, Heimer stated that he could not determine the cause of the
mpmmm Htmunrmllhhﬂhnmﬁﬂmmﬁzdnaf&tﬁhm-ﬁ
acknowiledged that his readings can be affected by anything that can have an effect on

C. The Testimony of Alan Caplan

Alan Caplan of Vulcan Waterproofing testificd that the plaintiff and Vulcan entered
hﬂnumnmunﬂmwnrlﬁ,lmi:. He further tastified that there was 215 linear feet of
water present in the basement of the premises, which was & tremendous amount of water in

a relatively new house. The water was pouring in from where the Soor and the wall join
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together. He further testified that it was unesnal to heve that much water unless there was
a problem in the construction of the property. The crew chie{ installed three sump pumps &t
the premiges. Plaintiff paid Vulcan a 52,000 down payment, and 58,300 upon completion
of the work. .

Om crass examination, Caplan averred that the weather has no bearing on this type of
condition. In his opinion, the basement flooding was caused by faulty workmanship, and if
the foundation was sound, no water should have eatered the premises.

D. The Testimony of Albert Perma

Albert Perna testified that he has worked as a contractor since 1984, and is the owner
of Al Perma Generul Construction. Perna further testified that he removed and re-laid tiles
in the bathroom and in the laundry room at the premises due to water damage, Plaingiff paid
Perua’s $3,260 bill in full.

E. The Testimony of Robert Dujat

Robert DuJat testified that he performed plumbing work at the premises. He fixed a
hot water leak caused by a screw that weat through a pipe. Plaintiff paid the $150 bill on
June 7, 2003, '

F. The Testimony of Geard Bocco

Next, Gerard Rocco of Roceo Bros, Construction, Inc. testified regarding the various
items of work he performed at the premises, including re-setting the doors throughout the
house, Plaintiff paid Rocco $425 to break 2 portion of a wall, straighten out the edges, and

]
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re-sheet rock and re-tile it Additionally Rocco further testified that additional work was
necded on the premises.

G. The Testimony of Joann Magdies

Plaintiff Joann Madtes testified, in relevant part, that it was raining on the day of the
basement flood. WHHWM#WS&thM@':
inswrance coxnpany, but was told that this incident was not coversd under the policy.

H. The Testunony of Timothy O Sullivan

Defendant Timothy O°Sullivan testified that he is in the business of building single
family homes. He built approximately 40 homes since 1996 or 1997, and approximately 12
prior to building plaintiffs’ house. Defendant built plaintiffs’ home pursuant to & contract
of sale berween himself and plaintiffs. The parties closed on the contract on October 11,
2002. Plaintiff called defendant on the cvening of the closing regarding the flood. bat
defendant did not get the messages until ! lpm.* Defendant called plaintifT §:30 a.m. the pext
day, but plaintiff wld defendant that defendant did not need to come 1o the premises that day
simce the water had already been pumped out of the hasement. Plaintiff told defendant 1o
come 0 the premises the next day, When defepdant went to inspect the premises on October
14® [2002), he observed water op the basement floor. Defendant opened the water/sewer
trap which all the drain pipes lead to, and the water started going down. He returned to the

premises that afternoon with a plumber. Defendant suggested, and plaintiff agreed, that s

——

* Defendant 0" Sullivan later testified that he was first contacted by plaintiff about the
flood oo October 17%. :
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floor drain and sump pump be installed pear to the trap in order to pump water out of the
premises. However, plaintiff called defendant that evening and told him not to come back,
ndﬂulphmhﬂwmldptﬂnpublmﬁmdmbﬂlm Defendant thus cancelled
the plumbing job and plaintitf never gave defendant the opportunity 10 come back to fix the
problerm.

Defendant testified that a soil boring test, which shows water table levels and
permesability of soil, was performed by Atles Technical Associstion on the property prior to
the premises being buill.” Genenally, french drains are installed on properties where thore is
a high water table. However, during the excavation of the subject propesty, defendant drilled
32 feet down and never saw any water. He never sew any water pénctration at the premiscs
umti] after the basement flood. On the night of the closing, there was a torrential rainfall and
rain of that magnitede could cause the water table to rise. Defendant could not recall
whether he provided plaintiffs with a copy of the boring test. |

A pre-cast concrete dry well was instafled in the backyard of the sohject property
before the foundation was laid. The dry well was installed at beast 3 fest upderground, and
connected to pipes.  The pool was installed afier the dry well. Defendant was not present
when the pool was being installed, He did not install the pool, nor did he install the barbeque
or i3 gas lne. | _

With regard o the parties’ concrete agreement, defendant testified that at the closing,

T At the time that the test was performed, there was an old house op the propesty that had
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plaintiff signed an sgrecment dated October 11, 2002, promising to pay 54,880 to defendant
to lay concreis in the rear of the premises. Defendant was able to use the concrete snd
performed the work.

With regard to the “30 Day Checklist” or punch list, defendant testified that he did not
sign the checklist. Defendant further testified that he bad completed a punch list prior to the
closing, however, plantiff came to the closing with the checklist and wanted defendant to
sign it and put money in escrow. Defendant completed some of the items on the list a few
weeks after the closing and then signed the checklist since he bad either completed the riems
or explained to plaintiff why some of the items were not done. The words “30 Day
Checklist™ were pot writien on the sheet that defendant signed

With regard to his counterclaim for slander, defendamt testified that on or about the
first weekend of November, 2002, he and his wife were leaving a restaorant when he saw
plaintiff and plaintiffs brother. Plaintiff “got in [defendant’s] face™, and stated “T'll make
you pay s long as it takes"”. Plaintiff then told defendant’s wife, “your bushand is a piece
of garbage”. Defendant felt threatened and humiliated. He went to the police station a day
or two later and filed a report since plantiff had a history of leaving verbally abusive
messages on defendant’s phone. Defendant also installed an alarm system in his home
following this incident.

I The Testimony of Joseph Schmitt

' Defendant did not produce 2 copy of the police report ailegedly fied or proof of the
allkegsd telephome meszages.

9

raame SRITH



[* 10]

S ALY LOCNTRT

Joseph Schmitt, a licensed civil engineer, testified in relevant part as follows: The
cooles ikt & ol Ldling 1o e Wil iy donsils o 15 oot e S ot
building. If water is found, the foundarion should be rassed or 8 de-watering device installed
for dramnage. AMWLr&ﬁnhisgmmﬂymnmdmmutanmmbm
collects rain water and allows the water to run off 2 house and away from other properties.
Soot, or excavation and construction performed near to a house, can effect the functioning
of a dry well and cause saturation. Generally, the set back for dry wells is 10 feet from the
structure and 5 feet from the property line.

With regard to the construction of the premises, Schmitt testified that silk, soot,
sxcavalion of construction oearby, could compromist a dry well. Addibonally, Schmin
stated that settlement cracks are 8 common occurmence in newly constructsd homes, ss the
green wood used in new construction eventually dries out, causing minimal shrinkage within
the first year of construction. Nail pops also usually occur within the first year of
construction us a result of wood shrinkage.

Unummhmsmmhmﬂndﬂmuvmnﬁ!mddmaminm
water table. However, construction or excivation was unlikely to disturb the water table
unless there was s change in the soil.

1. The Testimony of David Gillam

Finally, David Gillam testified that he has worked as & plumbing contractor for 25

10
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years. He perfonmed the initial plumbing work at the premises.” He went to the premises

with defendant because there was 2 problem with water in the basement. Gillam could not

remember whether plaintiff was present st the time of his visit. He looked in the traps and
saw water in the pit. He and defendant discussed installing s drain and 2 sump in the pit that
would pump out water whenever necessary. However, he did not discuss this with plamtiffs,
and he neves provided anyone with plans or sketches for this idee. Gillam got & call from
defendant the next day and was told that the owner of the premises would not allow them
back into the house. At some time within the following six (6) months, Gillam got « cail
from one of the plaintiffs asking him 10 come o the premises and fix & leak in the first floor
bathroom. He went to the premiscs and bad to break through the tile to fix the leak, which
wes caused by a screw that had penetrated a pipe.

On cross-cxemination, Giillam testified that he did not independently recall what date
he returned to the honse, nor did he have a copy of the warranty, business recerd, invoice or
-utuﬂummhqurmm-m:pm

KL Cubmissi

The relevant documients tendered info evidence by plaintiffs include the October 11,
2002 Bargain and Sale Deed; the October 12, 2002 and Oclober 14, 2002 GARS paid

! Qillam imitally testified that he could not remember if be geve defendant o plapriffs 2
home cwner's warmanty for his work, but thereafter testified that he did oot give plaintiff 2 copy
of & warranty,

11
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invoices in the amounts of $1,121.00" and $1,226.78, respectively; and the October 29, 2002
paid Vulcan receipt in the amoust of $10,300.00. The relevant documents tendered by
defendants at trial inchuded the December 2001 Residential Contract of Sele and the October
11, 2002 sgreement signed by plaintiff and defendamt.
11L Burden of Proof

The burden of proof is on the plaintiff to prove by a preponderance of the evidence
that the defendant bresched a contract. (See, Torem v 564 Cent. Ave. Rest, Inc_, 133 AD2d
23). The court notes in particular that a plaintiff must establish his entitlement to damages
by a fair preponderance of the evidence. (See, c.g., Peak v Northway Travel Trailers, Inc.,
27 ADGd; Lory v Parsoff, 17 AD3d 541}, The Court further notes that plaintiffs’ Third,
Fourth and Fifth canses of action were dismissed ut trial. The instant action was also
maﬁmw&*hﬂmuumummm
defendant’s second counterclaim for slander was also dismissed af trial.
IV. Analysis

Now, efter consideration of the credible evidence submitied and the testimony of the
u&m#mﬂm.mmmmﬁmﬂmmumm
Timothy O'Sullivan on plaintiffs' Pirst and Sccond causes of action, in the amoust of
$20,464 33, together with statutory interest from October 9, 2004,

* The October 12, 2002 GARS iovoice lizts the grand total amoust ns $1,121.02.
However, the pind credit sale receipt shows §1,121.00 was actoally paid.
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The elements oFa cause of action sounding in breach of contract are (1) the existence
of 2 contract between the plaintiff and defendant; (2) consideration; (3) performance by the
plaintiff thereunder; (4) a breach by the defendant; and (5) damages (o the plaintiff as a
result of the defendant’s breach (TP, Morgun Chase v. JH. Electric of New York, Inc, 69
AD3d 802 [2010]). Here, it is undisputed that s contract existed between plaintiffs as buyers
and defendant s builder and sellcr, and that plaintiffs performed their obligation thereunder
by tendering the contract price to defendant. Through the credible testimony and evidence
presented, plaintifis established through a fair preponderance of the credible evidence, that
h#mﬁmpﬁﬂnﬁﬁmﬂm@ﬂhwﬂ'd@gmﬂum
home, would gencrally not oocor in a newly constrocted hoose ahsent faulty workmanchip.
Acoordingly, plaintiffs arc entitled to damages they incumred 2s & direct result of the water
penctration, to wit, monies paid for the sarvices provided by GARS and Vulcan, together
with the replacement/repair costs for the dsmaged property. The court calculates the amount
of damages based upon the following receipts received into evidence to wit: Paid receipt
from GARS dated October 12, 2002 (plaintiffs’ 3) in the amount of $1,121.00; paid receipt
from GARS dated October 14, 2002 (plaimiffs’ 4) in the smount of $1,226.78; paid receipts
from Vulcan Waterproofing dated Noversber 12, 2002 and November 13, 2003 in the wial
amount of $10,300.00; paid receipt from Expo Design dated June 24, 2007 in the amount of
$3,053.65 (plaintiffs’ 9, after piving defendant centain credits); paid receipt from Heimer
Engineering dated June 14, 2003 in the amount of $745.00 (plaintiffs” 11); paid receipt from

Parma Tile dated November 19, 2007 in the amount of $390.67 (plaintiffs 12); paid receipt

13
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from Al Perna Constroction dated April 3, 2003 in the amount of $3,260 {plaintiffs’ 13); paid
receipt from Kazalas Paint Supplied Co, dated October 18, 2002 in the amount of $367 25
(pleintifl"s 18A). _
FMM;GWBMLnim{m:},:mmmH
warranty is implied in the contract for the sale of a new home, guarantecing that one year
from and after the warranty date, the home will be free from defects due o unskiliful
an opportunity to repair the water penetration problem, such argument is  inapplicable
inasmuch as no award is made herein for any claims asserted by plaintiffy which relste to any
plumbing, elecirical, heating, cooling or ventilation system defects, which would require such
notice (Gen. Busi. Law §777-af4j(a)).
Phiuﬁmlunﬁﬂedtndmumﬁuuhduqﬁummjudmfmdm
sought regarding the checklist. The testmmony adduced at trial was conflicting and unclear
us to what, if any, agreement the parties had regarding the list, when any such agreement was
made, and what accounted for the differcoces in the two lists tendered inlo evidence by the
Defendants® post-trial motions o dismiss plaintiffs’ First and Second causes ofaction
are atoordingly denied,
Defendant Timothy O’ Sullivan is awarded judgment against plaintiff Anthony Furino
on the First Counterclaim in the amount of $4,880.00, together with statutory interest from

14
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October 9, 2004, Plaimtiff acknowledged the parties” October 11, 2002 agreement, signed
by plaintiff and defendant, regarding plaintiff's payment of $4,880.00 to defendant to lay
nmmhhmnfﬂ:m. Plamtiff*s contention that he did not maie this payment
because defendant did not complete the checklist is unavailing inssmuch as there was no
proof adduced that the agreement was conditioned upon defendant’s completion of the
checklist Indeed. 3 reading of the signed agreement reveals that the only condition
precedent to plaintiff s obligation to make the payment was that the concrete be usable as a
hase for the pavers and not materially defoctive. There was wrmcontroverted testimony from
defendant that he was able 10 use the concrete for that purpose,

Defendants’ Smnndwumrdmfuuhndﬂwu disrnissed at trial. Additionally, the
mwmmm%mhmmmmuw
any special demages 5 a result of plaintiff's alleged statements, nor did defendant establish
that plaintiffs alleged statements constituted slander per se. No evidence was adduced at trial
that defendant suffered any economac loss, orany imyury o his trade, business or profession
#s & result of plaintift's alleged defamatory statements (Rugfeh v. Schwarts, 50 AD3d 1002
[2008])

V. Disposition

The plaintiffs are swarded judgment in the sum of $20,464.35 on the first and second
causes of action

The plainkiff's third, fourth and fifth causes of action were dismissed at trial.

The plaintiffs" action is otherwise dismissed as against all other named defendants.
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Dated:

Defendant Timothy O*Sullivan is awarded $4,800.00 on the first counterclaim.
Defendant Timothy O"Sullivan"s second counterclaim was dismissed af trial.

Sertle Jodgments.

HAR 03 2013
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