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SHORT FORM ORDER 

SUPREME COURT- STATE OF NEW YORK 
Present: 

HON. THOMAS P. PHELAN, 
Justice. TRIAL/IAS PART 2 

NASSAU COUNTY 

ADELA KELLEY, ORIGINAL RETURN DATE: 04/22/13 
· SUBMISSIONDATE:<08/30/1J '• 

-· ,_.. ~·: . -.·· . ::-·: . :': ' '.'" . ::·· :· ' ' '.:" ' ,.. ~ ~-- - '.:"' '.:" 

Plaintiff, Index No. 5612/I2 .... , , , 

- -- - .. -

•· -'against~ : MOTION.SEQUENCE #003 .. : • 

(•·(' 

. . . . . -· -· .. .. . . . 

INCORPORATED VILLAGE OF HEMPSTEAD, 
MADONNA.'.HbLDINGS,tLC,7-11,INC.and .. 
SOUTHLAND CORPORATION, . ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ? ~ ~ ~ ~ 

Defendants. 

The following papers read on this motion: · · 

' ' ' ' " ~ "· ·'' .··~ .•( >· .>• '· •' 

Notice of Motion: .... : .... '. . .' ................... '. . .' ..... · .. : .... :~.;· l · - ' ... - - . - - . - - - - - - - - - - - - - - -

. . . Af~~~~~,Op.~-~Il._QppO,s~~i.q~.,.-.~; .. , ..... ;_~.-.,.~~:.,.·~~;.,.·-.;~~ .. ··:~· .. ,.- .... ~ .. ~-;2,~-~·<.:·, : ..... -
· , ··. ··; 'R:~plyAifii-iTiatfoir::;~:~:~.':· .. ~.: .. ':,:.'.,:::.i,: .. L:J .. ' .. :.~'.::.:. ,J4 >'> , 

SupplementalAffirmationin Opposition .... '..:: .. ~'. .... .. S .· · · · 

i , ~ ·• \ ·.;.; , \ : I : 
01-.: l ~I.:: l :-l : i . i - ' 

.. '.' ,._; ··~····,, ..... :\'' •:.' .;,:;.,·,,,,·,,,·,;,,· ... ,.,,, ,,·_;.,\•·1··, .. , • ..,..,,, ·' 

·. Defendant,. tncorpor~ted Village ofl!empsteaci '(the '~vil'iX~~~'\' moves, plir~iliirif ts"··· ."~ .· .. · .. · .... · 
CPLR 3 212,• seeldng •ar1 orde.r. gr.anting. $~mmary ju<f groe.Il.t ·.dismissin.g '.pl~il1t~ff\s·: \ . . · · 
complaint and any a!ld all cross claims against it; 

It is weU settled iliat.ori a motion for sunlliiary judgment movant must make a prilrla/.' . ' ' 
facie showing of entitlement to judgment as a matterc>f law' by tendering sufficient. 
evidence to demons~rate the lack ofany1Ilaterial issues offact (Ayotte vGervasio, 81{ · 
NY2d 1062 [1993]; Alvarez v Prospect lfosp., 68 NY2dY320 [1986]). If such a· ... · 
showing is made, the burden shifts to the party opposing the summary judgment 
motion to produce eviden:tiary. proof in adrnissible ·form 'sufficient to establish the:: '/ ::·: · .. 
existence of material issues of fact which reqtiiferesolution at trial (A.lvare£:v. : : ' 
Prospect Hosp., 68 NY2d at 324). 

. " >. ·.> ~-
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RE: KELLEY v. IN CORPORA TED VILLAGE OF HEMPSTEAD, et al. - - - -Page 2 - -

Where, as here, defendant moves for summary judgment in a trip and fall type of 
action based upon defendant's lack of written notice of the alleged dangerous 
condition, "defendant is required to make a prima facie showing affirmatively 
establishing the absence of notice -as -a matter of law (citations omitted)" (Beltram. 1l _ 
Metropolitan Life Ins. Co., 259 AD2d 456, 457 [2d Dept. 1999]). _ _ _ , , -

This action was br()l!ght by_ pla_iQ.ti{f tq ,r~cover damag;~s, f()f,P.~~~q_naJ)p.j~d~~\''/, __ ,_' 
allegedly sustafoed-by'pfaintiff ori April4, 2011, when she tripped and fell in the· · ,-, , •, · -
grassy area between the public sidewalk·and curb on a defective.- Sigtl·post.sturnp.- •· -_-.-_ .- : - _ : - -
located_ approximately. six -to -- seven feet· north of the· northwest-'c.orner of·th~·-: : : · _ • · - -
intersection of California AvenueandFultonA,Vehue {Route24), irillieincorporatec:f - --- --
Village, qfHe,p-ip~t~ad, To_wn ofHempstead, County ofNassau and Sta,te,:Qf:N~w:Yorl<::t·,;:y:·'" -
(the ''Subject Locaticm"). · -- - ·- - - - -- - •. _ -· -· . - - ·_ - --- - -- ,; 0; ,. -· : -· : •• 

' . - .. ·- {' _,_ ,•. - -· -

The Village alleges that it did not receive_ prior written noti<;e of the alleged 
dangerous or defective condition o:fthe Subject Location prior to the occurrence as 
a condition precedent for liability.·- The Village cites to General 'Municipal Law 
Section 50-e, CPLR 9804,- Village-LawSecti()J16~629 an~tl.i~ll1C(QlJJ9f~te,d.Yilh1g~. __ ,. _,: ------ ._, 
of Hempstead Code Secfiop 3}j~l(c):- --- -- _ _ -- _ . . . . _ _ 

' - ., • • . '' . . • ~ . ' •i. '' . '"'· .. , .· .• . ., ., • 
' • < '· . ·•. ' • .•. · ·~ -.< --~ ,. • ._ .•·•. 

' - -

Two exceptions existto the prior wtittel1 l1otice rule: the affirmative creation of the 
dangerous or defective condition by the municipality and when a benefitis conferred 

_upon the muni¢ipalityby a-special use. (See,_Lopez v Town of Hempstead, 50 AD3d 
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RE: KELLEY v. INCORPORATED VILLAGE OF HEMPSTEAD, et al. Page3 

645, 646 [2d Dept. 2008]). Plaintiff and co-defendants contend that the Village 
created the dangerous condition by failing to fully remove the sign post and instead 
hammering it below grade. The affirmative negligence exception is limited to work 
by the Village that immediately results in the existence of a dangerous condition 
(Schleif v. City of New York, 60 AD3d 926, 928 [2d Dept. 2009]). "[W]here the 
defect develops over time with environmental wear and . tear, the affirmative 
negligence exception is inapplicable" (/d. ). 

\ \ I . ; '· -, ·, ' ; • < • \ " _,. ~·. -.,· ' 

· Plaintiff and co-defendants base their contentions on the deposition testimony of 
. BrianO'Keefe, a former employeeofthe·Incorporated ViHageofHempstead (the 
"Village"). According to Mr. O'Keefe's testimony, prior to' his retirement on June 
:22,2012, he was the Supervisorofthe PaintM<iSign.D~p~Wl1e11t;.,.: 

' ••• > • .. ··' . ~, 

· .. The Village alleged in its Bill ()fPartiCul~rs 'that erosfoii ip 'tlie ·subject Location 
' ' caused the sign anchor to extend .above : grade and that it was' ':either climatic 
.. ~con~~tions or .the actions of the party: who. replaced, maintaine9. C>r .installed the 
· ,· .,. handi9appedramps and. sidewalk'ai~h..'a(fj~~~µ~::w ,tne·,sul:)je~t'.l~~~~#~n that caused 

.the erosion {Id.). · · · · -

-· . ·A.mare M. Woldekerkos, Senior Engine.erih~··Aicle in th~l~~biid;Wor!(srEngineering 
Department of the Department of PublicWorksforthe Village/atte~tedthat a search 

' '. '. of the property records for a five~year pefi()d prior to plaintiff's accident revealed 
that there are no records evidencing that the Village performed sidewalk repairs or 

.. sid.ewa1~ maintenance at the Subject Location. The Village submits thatas no work 
was done by the Village at the Subject Location, it did not create the alleged defective 
·condition. 

;_ 

Moreover, the Village submits thatpursuantto Hempstead Village Code§ 116 the co- . 
defendants, as adjacent owner and occ11pant of the Subject Locati()ri/are responsible 

' ' forJbe maintenance thereofand liable. fci.alipersons injured as a re~4Jt(}ftheir failure 
to do so. 
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Based upon all of the foregoing, defendant's the Village's motion to dismiss is 
granted, and the complaint and any and all cross claims as against it are dismissed. 

Accordingly, the caption is amended to read as follows: 

"ADELA KELLEY, 

Plaintiff, 

-against-

MADONNA HOLDINGS, LLC, 
7-11, INC. and SOUTHLAND 
CORPORATION, 

Defendants." 

This decision constitutes the order of the court. 

·: ;. ,, ,· '.' •:··· 

Index No. 5612112 

~~ 
. THOMAS P; Pf!ELAN, J.S.C. 

ENTERED 
NOV 18 2013 

NASSAU COUNTY 
. COUNTY CLERK'S OFFICE· 
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