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PRESENT: 

HON. yvonnc lewis, 
Justice, 

T0:918456278507 

At an rAS term, Pan 32 of the Supreme 
Court of the state of New York. held in 
and for the County of Kings, 1t the 
Couttbou.te, ut Civic Center, Brooklyn, 
New York, on tbe 25'" day June 2013. 

----------------------··-·----~· x 
BROOKl.YN RP.HORA TIONS, LLC., 

Pio In tiff, 

-11eatnst-

SOUTH I IT ST. DEVELOPMENT, LLC., 
Defendant. 

--·---·--------------__.....···---·-···X 

Index No. 3846/09 

DECISION 

The plaintiffs Md the defendant's respective Orders to Show Ceusc uc befo1'C this 

Coun. The defendant moved to cancel the Notice of Pendency currently filed with the County 

Clerk in this action on property located nt 2?7 South First Street, Brooklyn, New York, Bloek 

2396, Lot 32. (hereinafter, "the property") and in exchmse offeu to mokc an undertaking in an 

amount to be fixed by the Court. The ploi.ntiff seeks to extend the period of the duration of its 

N oticc of Pendcm;y. 

P.2 

The defendant 8fiUes that a notice orpcndency pursuant .to the New York Civil Practice 

!Aw and Rules (CPl.-R) §6501 is improper because the plaintiff's lawsuit seeks damages for an 

encroQchmcnt by the dcfendunt upon the plaintift"!! reel proper1y and not specific performance-. 

The defendant proffers thnt the encroachment does not interfere with the plaintifrs use of its 

property as a parking lot and is de mini mis - two feet . Additionally, says the defendant, dlle to 

an casement given by the plaintiff to nnothcr adjoinins property owner, the plaintiff caMot build 
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on the property in the arc~ where the cncroachmont exists. The defendant also states thin it is 

trying to refinance the property and the notice of pendency has prevented it from reftnancing the 

mortgage. The defondent argues that the filing of nn undertaking is a more appropriate security 

for the plaintifrs interesi.,. The defcndmlt also argues that where a plaintiff wishes to me 11 

notice of pcndency and the likelihood of success on the merits of tho co.uso of oction for specific 

perfonnance ls unlikely, one c~ post an undenaking to indemnify the other for any loss Incurred 

as a ~suit of the non-cancellotion of the tis pcndcns. 

The plaintiff seeks o.n order extending the Notice of Pcndcncy for three years for good 

cause shown, pursuant· to CPLR § 6513. 'rhe plaintiff proffers that its filing of a Notice of 

Pcndency is proper in lhi:i oction Inasmuch o.s It seeks o judgment aflecting title to, or the 

possession , use 01· enjoyment of renl property, to wit. the return of that portion of its real 

property located at 277 South First Street, Brooklyn, New Yo~lc which. the plaintiff avers, the 

defendant knowingly and maliciously took during the constn1ctioll of its condomlnium buildinQ. 

The plaintiff arsues thnt the request to cancel the Notice of Pendency in this matter cnnnot be 

granted anu lhat the detendant has foiled to meet the requirement of CPLR §651 S in several 

respects: (1) where the complaint seeks specific realty or a part thereofruthcr than the value, o 

notice of pcndcncy cannot be cancelled upon the filing of Bn undertaking. Adequnte relief 

cannot be secured by the deposit of money or the ~iving of tm undertaking: (2) where a portion of 
! 

&-pccific real property is affected, as here, the dcfeqdnnt's title will be different if said property is 

returned; {3) the defendant's admission to the taking of said property and that :;aid taking is not 

'de minimis' ns the defendant claimll. The plaintiff argues further that il is entitled to the return 

of its property includin8 monetary relief of exemplary, pWlil"i ve Ltnd compcns11tory dwnnges 

2 

Page 8 of 17 

Pmted: 1112912()16 

[* 2]



3846/2009 Order coneelkng notice of pendefley 

JLN-26-2013 15:56 FR()'1 : T0 : 91~56278507 P.~ 

which it says 111e incidental to the return ofitS·property. The plaintiff also argues that if the court 

were to allow an undertak.inii, the property located al i91 Kent Avenue, Brooklyn, New York is 

an inadequate undcnaklng In exchange for the cancellation o.f the Notice of Pendcncy. 

DISCUSSION 

"A notice of pcndcncy, commonly known as 11 "Ji:; ptmdens," cwt be a potent shle.ld to 

protect litigants claiming an interest in real property. The powerful impact thot this device has on 

the alienability of property, when conjoined with the facility with which it moy be obtoin~d, call:1 

for its nllJ't'Ow application to only those lawsuits directly llffecting title to, or the possession, use 

or enjoyment of, nml .property." (SJOJ Really Corp. V. 0 & Y Equity Corp,64 N.Y.2d 313, 31 S, 

486 N.Y.S. 2d 877 [1984)). The courts have narrowed the definition ofwhot constitutes use and 

enjoyment of real property to cClSes in which the plaintiff hos DJ'l interest in U1c defendant's Ja.nd. 

(See, Braunstonv. Anchorage Woods, Inc., 1961, 10N.Y.2d 302. 222 N.Y.S.2d 316. The 

Bra1111S1on Court, noted that "a notice of lis pcndcns cannot be filed where the party who has 

flied it cloims no right, title or Interest in or to the. real estate against which it is filed, and where 

the ·!luit c<1ncems simply some encroachment or wroni perpetrated by defendants on plaintiffs' 

Jund.". 

"Plaintiffs are churning no interest in defendants' tract ofland, they merely seek to 

prevent defendants from committing a wrongful net against plaintiffs. It does not give a right to 

1ile a lis pendens thot the wrong is perpetrated by defendants in order to benefit their own rcal 

estate. The usual object of fl Ung a notice of lls pendens is to prolcct some right, title or interest 

claimed by a plnintiff in the lands of o. defendant which might be lost under the recordinQ nets in 

event of a 1ran~fer of the subject property by the dctendant to 11 purchaser for value and without 
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notice of the claim." ( Braunston at 305) (internal citations omitted). Notices of Pendency have 

been properly flied for s~ific performnn~ to purchase reAl property: to recover possession of 

reul property, to determine claim to real propeny, partition actions, aJ\d the like. The potential 

judgment must have a direct effect on the land. 

Where n defendant files a motion to cancel the Notice of P~ndcncy, the court in 

reviewing the validity ofa Noti~ of Pendency, must review the initial summons ~d complaint 

upon which the Notice of Pendcncy was bnscd and filed and not the amended complaint. (Soc, 

5301 Roulry Corp; V. 0 & Y Equiry Corp, 64 N.Y.2d 313, 486 N.Y.S. 2d 877 [1984]). Brooklyn 

Restorations has filed a complaint nnd QJ'I amended compluint in this oction. It owns Lot 32 and 

the defendnnt own!' tot 31 . In its complaint. upon which the Notice of Pcndency was filed, the 

plalntlff allcges that the defendunl hUli con$lructcd a 20 unit condominium unit that is nccring 

completion. The building erected hy the defendant on Lot 31 "encroaches on the Plaintifrs 

propeny located on Lot 32 by an 81Ca at least one foot wide, jt,lld ln some places at least two feet 

wide, rwmin1i alonii the len~h of the adjoin\Jli property line between Lot 31 and Lot 32." The 

complltint also. states that ln constructing the new building, the defendant built a rctnining wnll 

underneath it which encroaches upon the plaintiffs property in Lot 32 by nn area ut least two feet 

wide under Lot 32 runnin~ along the adjoining property line between Lot 3 J wtd 32, The 

plaintiff in Its verified complaint states that, 11 the Defendant's actions ... will cause irreparable 

injury to Plaintiff inasmuch a:s the sale in the future of any of the condominium units in the New 

Building will necessarily result in a transfer of ti.tie to the purchasers of such units of portions of 

Plaintiffs property on Lot 32 which Defendant bl'S seized for itself for constru~tion of the New 

Building." The plaintiff seeks a judgment declarin& its ownership interest over all of Lot 32, 
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including the nreas wrongfully encroached upon by the defendant, and a pem1anent injunction 

against the defendant compelling the defendanl' to remove the encroacluncnt from it$ property on 

Lot '.l2 and prohibiting the sale by the defendant of any condominium units in the building u,ntil 

such time as the plaintiff is restored to complete possession of the portions of Lot 32 encroached 

uron by the defendant. 

The plalntiff s complaint establishes the validity of the appUcation. for a notice of 

pendency in this action. The complaint aJleges f:i.cts and circ:wnstances for which a )udgment 

would affect the title to, or the possession, use or enjoyment of real properly as required by 

CP"LR. ~6501. The defendant hos erected a condominium unit where a portion of the building sits 

on the plaintiff's llUld. The defendant, does not dispute the fact that it has used a portion of the 

plaintiffs property for the construction of its building, rothcr, the defendant suggests thnt said 

taking j3 "de minimus." The construction, a 20 unit condominium building on a portion of the 

plaintiff's property, appears to have given tire plnintiff ft renl property interest in the defendant's 

land. Anlong other things the plrtintiff seeks o. declaratory judgment ~tablish.ing ownership of 

said property upon which the defendant built, thereby ma.king it constructively the defendant's 

property. The filing of the Notice of Pendt:ncy by the Plalntiff provides the plaintiff with some 

protection of its Rllegc:d rights, interest or title in that property. The Plnintifrs filing of the 

Notice of Pcndcncy wns proper. 111e plaintiff seeks a judgn1cnt declW"ing lts'Ownership of the 

property. The question simply put, is whether the Court should cnnccl the notice cif pcndency 

under §65 l S. Now York law providc:i that a cou11 may canc.:il u notiue of pcndency "upon 

motion of any person aggrieved ... upon such terms as are just, whether or not judgment 

demanded would effect rccil property, if th~ moving pany shaJI g.lve an \Jndertak.ing In an amowit 

s 
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to be fixed by lhc court, and tr. (l) lh¢ court finds that adequntc relief can be secured to the 

plaintiff by the giving of such an undertakinQ; or (2) in such action, the plaintiff fails to give an 

Ulldcrtaking, in an nmount lo be fixed by the court, thnt the plaintiff will indemnify the movina 

PM)' for the damages that he or she may incur if the notice is not cancelled." CPLR. § 6S1S. It 

Is cleat from the express la.n"uogc of lhc statute that relief under §65 J 5 is nvailable to defendants 

In suits where the plnintiff is seeking specific performance. 

The detennination to cancel o ootice of pcndcncy pursuant to CPLR § 65 l S is o TJ.'Ottcr 

entirely within the discretion of the court. (See .HOJ Realry Corp. Y. 0 & Y Equity Corp .. 64 

N.-Y .2d 313, 486 N. Y.S.2d 877, 476 N.E.2d 276, 280-81 [1984)). lt is appropriate for courts to 

consrdcr, among other thinQ.1, the merits of the plainlifr~ lllwsuit and the plaintiffs likelihood of 

success in considering whether to allow n notice of pcndcncy tn he cancelled and replaced by on 

undertalcing. ( St1 W1fss, l SO F.Supp.2d nt 583; Wek.y/er v. Yaffe, 129 Misc.2d 633, 493 

N.Y.S.2d 682, 686 (Sup. Ct. Kings Co.1985); R.onga v. Alpern. 45 Misc.2d W29, 258 N.Y.S.2d 

731 (N.Y.Sup.Ct.1964). In llddition, the courts look to the nQturc of the rc:licf sought by the 

.plaintiff and the financial burden on the defendant if the notice of pendency rem11ined. See 

Wtksfer v. Yaffe, Id. The plo.intiff, as noted above, is seeking to have its property returned to the 

state it was in prior to the construction of the New Building by the defendant. i.e., the plaintiff 

wan~ the removal of the rcbin.ing wo.11, the wheel cruur ramp. the encroochmcnt of portions· of 

th~ building on two feet along the plaintiffs property tog other with money damage!:. 

The defendant, acgu~s lhnt the land encroacbccl upon hns no r~aJ value to the plaintiff 

because of on easement given to on Bdjoining neighbor, that at most, would ollow the plaintiff to 

hulld a parking lOt where the rctainin& wall is ulong the side of the defendant's buildjog. lt sttys 

6 

Poge 12 ol 17 

Prirrted 11/29/2016 

[* 6]



364&12009 Order canc•lhno notice of penoency 

J~-26- 2013 15:57 FRCJ1 : TD:918~56278507 P.8 

the plaintiff has given "n naturaJ light and air easement cour1)'ard for the adjoining property to the 

wcst."to start nt the northwest comer of the property and extending 32 feet south along the west 

property line o.nd is to extend 20 feet east into the property for this entire length .... The right to 

unrestricted light and air over Parcel A (Brooklyn Restorations) .... such that any construction on 

Parcel A shall never infringe upon the light And oir proved to Parcel B (Grand Street, LLC)." 

According to the d~fendllJlt, it was and will be unable to refinance the mortgage seeking a 

higher Nnount than was currently held by its pre.~~l lender and that it could not work out a lower 

interest rate. It would therefore, be unable Lo complete its building end unnble to sell the 

apartments therein which would mcllll major damages to it. The documentation of this damage 

consists of on affidavit by Yidcl Hirsh, the owner ur South l '' Street Development nnd an ems.ii 

from Karen Weather of Valley Nationa~ Bank. The Weather nffidnvit indicates that the Notice 

of Pendency is not the sole rc.QSOn that the loDn was denied. In f11ct, the decision of the bank 

states, "Although the project hus been completed for some time, is fully occupied and operating 

as a rental, the loan is stlll :l construction loon. lt wes anticipotcd repayment would have 

occurred by now~ however, that event has not occurred. Further, while it is recoinized that n 

resolution of the Lis Pend ens jssuc could be "nny day now", pending a ruling by the judge, it still 

repJ'.CScnts a major repayment risk to the Bank and lis such the Bank ouiiht to be compensated for 

thl\t risk. In addition, the Defendant wos jnfonncd that the Bank was no longer interested in 

extending the loan on an interest only bnsis ..... " 

The defendant. howtver is willing to substitute l\11 unencumbered property which is a 

newly c.;onstructed two story comrnerciol buildini locnted at 29 l Kent A venue, Brooklyn, New 

York, which hos a Ions tenn ten11nt lens~ agreement valued at 1.5 million dollars as on 

7 
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l.D'\dertaking. The Court must detennino whether the plaintiff Clll\ be odc1.fu11tely compensated, lf 

so, whether the undertaking otJ~red by the defendant is S\l:fficicnt. CPLR § ZS03 states, inrer 

alia, that ''(u]nlcss the court orders otherwise. Wl undertaking in an amount of more than one 

lhousnnd dollars, ... upon which natural persons ore surety shall be secured by rcaJ property 

located in the state whieh shall be worth the cunow1t specified in the undertnking exclusive ofall 

encwnbnmces .... 2503 (b) ... the affidavit of the surety shill! contain 1) u :>latement that the surety 

or sureties is or are the ~olc owner or owners of the re:il pr~pcrty offered as security; .. .3) a 

suitcment of the totul wnount of the llens, unpaid taxes, nnd other encumbrances agafost each 

property offered; and 4) n 11tat.cment of the Bsses~d value of each property offered, its mnrkct 

value, and the value uf the equity over and nbovc nil encumbrances, liens and unpaid taxes." 

The "double bonding" approach oullined in section two of the stat\,lte is the .preferred 

course of iu:tioo wbcrc. as here, the plaintiff has made n chum for specific performance. Ssa 

Weiss, ISO F.Supp.2d ot 583 (citing Andtsco, Jnc. v. Page. 137 A.D.2d 349, 3S7, 530 N.Y.S.2d 

111 (N.Y.App.Oi'Y.1988)). Thull, if the C0\111 dclcnnlncs that the plaintiff can be given adequate 

relief through the posting of a bond by the defendant, the court cnn cancel the notice of pcndcncy 

upon postins of such bond by the dciendttnt unless the plcinlitf posts on undcrta.ldng ~hat will 

indemnify the defendant for any d11JT1age~ flowing from the notice of pendency. [!L This 

procedure is 11prefcrtable even whm plalntift's likelihood of success is doubtful.''[!!. !t ls within 

the di:.cretion of thls Court to determine th~ omount of the undemking l~!\I each party must post 

in order to cancel or prcscrvo the notice of pendency, and the amount of such undertakings need 

not be the same. 

The plcintiff nnd the defcndMt were askc~ to supplemenl their papers lO address the 

8 
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', 

i5SUes ofwha1 dtunagcs the plaintiff sust11ins as a result of tl1c defendant buildina on its property 

and to provide specific detail with respect to the defendant's proposed undertnking A! the 

undertaking lnfomlation that hnd been given was insufficient for the court to make a decision. 

Both partle$ responded. South 111 Street Development stated that they no longer wished to put 

up !he property ot 291 Kent Avenue, Brooklyn, New York ns collateral for tho cancellation of the 

Notice of Pcndcncy. Insteru!. they are willing to put up l\ performance bond in the amount of 

$500,000.00; the figure of $500,000.00 beins based upon the plaiotifrs amended complaint 

which seeks damases in the sum of at least $500,000.00. The plaintiff's position is that the 

defendant h3S suffc:rcd no domacc:s due to "dcminimus encroachment." The defendMt ho.s 

infonned the court t!uit it filed IUl application for ~ perf onnance bond in the MlOunt of 

U00,000.00 and a letter hitl insurance agency indicates cluH "bu:scd upon the appllcatlon1 the 

client's assets c.nd financiel statement provided to us, it is our opini<ln that a perfonnsnce bond 

with an A~ earner can be secured for Mr. Hirsh within lQ business doys." 

The plaintiff argued that in order to assess do.rouges for the defendant's tresp:lsll, the 

trespaS5 must be me11$urcd in la:ge part by the gain derived from the defeodanfs wronGful 

conduct. not necessarily from the plaintiff's actual damages. In fact, the plaintiff does not 

provide the court with nny "a.ctual" drunoges other than the v~\ue/bcnefit to lht di:fcndant or 

encroaching on the plaintiffs property. The plaintiff asserts that said gain to the defendant is 

between 10 million and 20 million doll11ti:, whicli is the proposed snlcs of the units in lhe 

condominium building.. The plaintift' argues that the handicapped ramp, which is on the 

plaintifrs prnpe!"ly, is essential to the use of the condominium building. Wilhout the ramp 

occupancy would be illegal and no certificate of occupancy would have been is:1ued. The 

9 
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pla.intfff also states that it is seeking pWtitive dan111~es for the defcndont's wanton disregard for 

the plaintiff"s rights, rules oflaw and for the applicable rule:s :set out In the New York City 

Housing Code. 

The Court findi; it dlffioult to intelligibly a3ccrtain the t'ull extent of the plaintifrs 

damages from the encroachment particularly in light of the foct that the plaintiff was given the 

oprortunity to malce its damases known. lt docs seem c;lcnr that the plaintiff wttnts t:hc 

defendant to be punished for its disregard of the plaintiff's property rights, which though 

understandable does not give plo.intiff an iucertainable runoUt'lt of damages from which the 

defendant should be required to protect it; so a bond of SS00,000.00 posted by 1he defendant, 

absent the lleccptMce of the plaintiff. 'a proffer thllt it's damages tire tied to the gains that the 

defendant could expect to get from the occupants of the building, would cover any dwnagcs 

articulated by tho plaintiff. Similorly, it is c;lifficult to detenninc the adequcicy of any undertaking 

that the plaintiff would hove to post in any anticipation of damages the defendant might incur 

from the extension of the notice o(pendency. The information supplied by the defendant vfs a 

vis the cwTent loon iipeaks to a denial of modification due to factors inclusive of the notice of 

pcndency ond apart from the notice of pendency. Specifically, the Bo.nk asserts that "it wos no 

longer interested in exttndinti the loan on an 'lntetest only' basis:• The bank also indic8tcd that 

the project has been completed for ~ometime, .fully occupied and operating cs a rental and that it 

had o.nticipated that repayment would have occurred already. Tile defendMt's failure to get the 

loan is uot solely because of the notice of ~ndcncy and the evidence before the Court is ofa 

single effort to retinMco. 

On the whole of the arguments before the Court it seems the best cour:ic to just allow the 
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undertaking to be m.ide by the defendBnt Md tbe lis penden!I removed. This Court notes, 

however, that the norico of pcni.lcm.")' hAS a duty lllld effect beyond the parties in litigation. The 

obvious effect of the filing of a notice of pendency in a proper 11ction is to cloud the market4bility 

of' title of dcfendru\t's land for the dw-ntion uf the lawsuit; together, of course with Lhe fact that It 

warns the public that there might be a problem with real e.'Jtatc to which ft notice of pendency 

attaches. CPLR §GSO 1 stat~ ·clearly thllt" [t]he pcndency of such an action ls constructive 

notice, from the time of filing of the notice only, to a purchaser from. or [eJncumbrnncer against, 

nny defendant named in a notice of pcndcncy ... '' (cmphasjs 11ddcd). The Court must determine 

whether the Notice of Pend ency should not be canc~lled so llS to afford protection and awnrcness 

of potential problems for unS\lspecting buyers who wi:sh to pwchnsc chi: 1.:0ndominlun\ units. 

Issues of fact ci<ist on both sides with regards the damage that can be done to the opposing 

"nrty's interest; this seems true in p3tt because each party is being somewhat disingenuou:t DS It 

proceeds ln ~i~ litigation, but the record shows ample potentiul dmnagc can be done to both 

parties. Doubl13 bQnding is therefore appropriate here. 

The defendant is to post an undertaking of SS00,000 within twenty (20) days from the 

date of this order, ond if defendant fnils to post snid undertnk.ing, plaintiff need not deposit MIY 

security und the lis pende~s is to remain in place. lf defendant posts its undertaking, plaintiff is 

thereafter to post an 11ndertnking in the amount of S250,000 within ten (I 0) days. However, if 

pla.intiff falls tu po:st said bond, the Notice of Pcndency is cancelled in QCcordance with CPLR § 

6515. 

This constitutes the decision and order of the court. 

ENTER 

e lcwill, J,S.C. 
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should not be granted herein pursuant to C. P. L. R. §6513 extending the period of duration of 

Plaintiffs Notice of Pendency for a period of three years from February 27, 2009, the date of the 

Notice of Pendency, and why Plaintiff should not have such other and further relief as may be 

just, proper and equitable. 

Sufficient reason appearing therefor, let service of a copy of this Order together 

with the papers upon which it was granted, upon counsel for defendant South 151 Street 

Development, LLC ("Defendant"), Brian K. Condon, Esq., Condon & Associates, PLLC, of 

Counsel to David M. Ascher, Esq., at 55 Old Turnpike Road, Suite 502, Nanuct, New York 

10954, on or before '::/~41lf l12012, by federal express next business day delivery, be 

deemed sufficient service of this Order and the papers upon which it is based. tiiP•1-• .. •-
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