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; Short Ferm Order
NEW YORK SUPREME COURT -QUEENS COUNTY
PlESENT HON. ORIN R. KITZES,

Justice
o X
FXANK A. BARONE, o - PART 17
i Plaintiff,
S Index No. :9162/12
-against- - ’:‘_’ 5 Motion Date: 1/09/13

* Motion Cal. No. 4
LI Seq. No. 3

GILMA POSADA BARONE a/k/a MARIA G.
BARONE, Individually, as Officer and Shareholder
ofBARONE PROPERTIES, INC., and as Officer
and Shareholder of BARONE PROPERTIES II, INC.,
BARONE PROPERTIES, INC., and BARONE
PROPERTIES II, INC.,

Defendant

The following papers nmnbemd 1 to 19 read on thzsmnon ta Rcmguc, Rsnew and Amend the
Camplaint and thé cross-motion to dismiss tire Amended Complaint.

8k _ PAPERS
Notice of Motxon-Aﬁdawt—Exhlblts SR 1-4
Affirmation in Opposmon-Afﬁda\nt~Exlubns sy . A8
Notice of Cross-Motion Afﬁrmauon-Exhibns 9-12
Affidavit in Opposmon-Af’ﬁrmahon -Exhibits... 18216
Reply Affirmation..... S R AV AL 17-18
“Memo of Law.... ‘ 19

‘Plaintiff’s’ moves to Reargue or Renew the prior order of this Court dated July 17,
2012.. Plaintiff also seeks, pursuant to CPLR 3025, leave to Amend the Complaint. That
portion of the motion seéking Reargument is denijt':d. There has been no showing that this

Court overlooked or misapprehended facts or law upon the prior application.
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That portion of Plaintiff’s motion which seeks to Renew the priof order of tlns Court
dted July 17, 2012 is based upon (i)a letter, dated July 23, 2012, from Apbumdale
Inprovement Association, Inc., (“AIAI”) a civic association in the area of the Circle Mall
~tich is owned and operated by Barone Properties. In the AIAI letter it outlines four
canplaints against the operatioﬁ of various properties located in Queens, New York. The
Dxfendants demonstrate, in opposition to the ﬁoﬁon that ﬁe second, third and fourth
itqrﬁzed complaints are against properties which belong to ot"ncr-entities with no apparent
link to Deferidants, The first itemized complaint addresses the vegetation plar;ted at the Mall

asvarying from that shown on plans, early morning deliveries to one of the tenants at the

IMill and parking issues at or near other Mall tenants. These complaints while clearly -

irmportant to the AIAI and area residents are not shown to be known -fo Defendants or of a
nafure sufficicm.: to base provisional remedies upon, as Plaintiff seeks. Accordingly, the
motion to Renew is also denied. :

s The last portion of the motjon is for leave, pursuant to CPLR 3025(b), to amend the
complaint essentially to add Barone: Properties, Inc. and Barone Properties [I, Inc. as
additional party defendants. The Amended Verified Complaint is similar to the original
Complaint except for the adding of the two cotporate defendants Except to the extent set

forth below, that portion of the motion is granted.

Page 339 of 368

Pnnted: 12/13/2016



[* 3]

0162/2012 AFFIRMATION IN OPPOSITION

e i

& | &

Defendants cross-move to dismiss the Amended Verified Complaint on the grounds
of (ollateral Estoppel (C_P.LR 3211fa][5]); that the Constructive Trust cause of Action fails
to date a cause of action (CPLR 321 1[a] [71); and, that plaintiff's first and fourth causes of
Acfon are time barred (CPLR 3211[a][5]). 'i‘he Amended Complaint asserts five causes of
actin: first, for a constructive trust; second, for an accounting; third, for fraud; fourth, for
unjist enrichment; and, fifth, for the appointment of & receiver.

Defendants’ collateral estoppel argument is based upon Plaintiff having signed the
Suﬁogate’s Court petition to enter his brother’s will for probate. That will pmvi;!cd that his
wift, the prime defendant in this action would receive all of his property, real and personal.
Plaintiff allag'gs that prior to his déath‘, his older br(;the: and he owned and operated a real

estale business in which they purchased and sold commercial properties, as well as menaging

them while owned. Plaintiffasserts that they began their real estate ventures using the profits .

from a car dealership they jointly owned. Plaintiff also insists that they shared the income

and profits from the real estate business equally. While the size of the és_tate was

considerable, totaling in excess of the nearly $41,000,000 set forth in his estate tax refurn, -

Plaintiff insists that at the tiine he acquiesced in this transfer to the estate in order to save the '

estate from major tax liabilities and because he was promiSed to be treated as though he had
a 50% interest. Those tax liabilitics would have also affected Plaintiff's alleged 50%

interest. The record, however, shows that Plaintiff signed a 10-year emplayment agreement
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with Barone Propeities, Inc. which showed a specified salary and was Isigned by the

caporation by Gilma Pesada Barone as owner and sole shareholder of the Corporation. At

th: end of the period, renewal 10-year employment contract was prepared and signed ina

_ similar fashion. _ Piain-tiff asserts that notwithstanding the written contracts, his brother’s
widow continued the prior arrangement and paid him 50 % of thelproﬁts from the real estate
business.

It-w.ould appo#r that for whatever reason, Plaintiff was motivated to help the estate,
It was not until some fime thereafter that D‘efendant’s conduct de him changed as did
PhintifP’s motivations.

Collateral estoppel precludes a party from relitigating an issue whicﬁ has previously
been decided againsfhim in a proceeding in'which he had a fair opportunity to'fully litigate
the point. Schwartz v. Public Administrator of County afBr;;zx, (24 N'Y2d 65, 71, 298
N.Y.S.2 955 [1969]). To irvoke the doctrine, the issue as to which preclusion is sought
must be idcntiéal with the issu¢ decided or necessarily dccideﬁ in the prior procceding. and

the party presently precluded must have had a full and fair opportunityto contest the decision

now said to be controlling. In Gilberg v Barbieri, 53 N'Y2d 285, 441 N.Y.S.2d 49 (1981),

the oourt held that the earlier proceeding had to be as important and serious as the latter
proceeding. Thﬁs, the Court held that an earlier City Court trial resulting ina conviction for

harassment which is not a crime would not be held as collateral estoppel for a later suit for

- $250,000 in damages for civil assault. The Court of Appeals therefore held
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- ***that when collateral estoppel is in issue, the question as to
whether a party had a full and fair opportunity to litigate a prior
determination, involves a practical inquiry into “the realities of
litigation. A t:omprehenswe list of the various factars which
should enter into a determination whether a party has had his
day in court would include such considerations as the size ofithe
claim, the forum of the prior litigation, the use of initiative, the
extent of the litigation, the competence andexperlence of
counsel, the availability of new evidence, indications of a
compromise verdict, differences in the applicable law and
foresecability of future litigation” (see, also, Restatement,
Judgments 2d [Tent Draft No. 3], §88).A considération of
those factors in this case.leads fo the conclusion that the City
Court harassment conviction should not be given concjusive -
effect in the civil action for demages.

There is no indication that Plaintiff was separately represented by counsel in the

Surogate’s Court proceeding. Furthermore, there was no litigation and therefore no
opportunity or need to litigate the point.
* Accordingly, like the situation in Gilberg v Barb:ert, 53'NY2d 285, 441 N.Y.S.2d

49(1981), collateral estoppel will not be employed to bar Plaintiff’s claim.

The equitable claim for the ﬁnpdsiﬁon of a constructive trust is governed by the six-

year Statute of Limitations of CPLR 213 (1), whichi begins to run at the time of the alleg_ed
wmngﬁx_f conduct, giving rise to a duty of rcs’ﬁtution and not from the time the facts
constitufing the fraud are discovem&& Gocov. R&nmani, 65 A.D.3d 664, 665, 883 N.Y.S.2d
919 (2d Dep’t ‘_2009); Mazzanervr Mazzone, 269 A.D.2d 574, 703 N.Y.S.2{l 282 (2d Dep’t

2000); Mattera v Mattera, 125 A.D.2d 555, 556-557 (2d Dep't 1986). Here, the action was

commenced more than six years after the allegedly wrongful transfet of the property by the -

deed dated July 19, 1996. This action was not commenced until 2012. Accordingly, the first

-
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Cuse of action is dismissed as time barred. Other grounds for disinissal of the first cause of
ation_ﬁre not addressed because they aré moot. A

With regard.to Piaintiﬂ‘s Secénd cause of action for an accounting. The “rightto an
acounting is premised upon the e:dStence of a ¢confidential or fiduciary relationship and 2

beach of the duty imposed by that relationship respecting property in which the party

seking the accounting has an interest.” LoGerfo v. Trustees of Columbia Univ. in City of *

New York, 35 A.D.3d 395, 827 N.¥.8.2d 166 (2d Dep't2006) (citations omitted.) Moreover,

a lelationship providing for the division of profits will give rise to a fiduciary obligation on

'th;-. partof the par_'ties where there is an agreemient to also share losses. /d. At this early stage
ofthe case this Cour? will allow the plaintiff to proceed on both legal and -equitab!e causes
ofaction. Cofistruing the pleadings geqerot_lsly ;‘to allege whatever can be fairly implied on
any étspegt of the facts,” the c;Jmpla_int adcqué_tely states & oﬁuse of action for an accounting
(see Nastasi v Nastasi, 26 AD3d 32, 37, 805 N,Y.82d 585 [2d Dep’t 2005)).

The law is settled that in order to establish fraud, the following elements must be

“demenistrated: (1) misrepresentaﬁén of & material fact; (2) scienter; (3) justifiable reliance;

and (4) injury or damages. Gouldsbury v Dan's Supreme Supermarket, 154 AD2d 509 (2d
Dep't 1989,) (Iv denied 75 N'Y2d 701). Plaintiff's allegations in his complaint allege the

existence of a fraud, and cdnsequen’tly, the third cause of action stands.

The fourth cause of action alleges a cause of action for unjust enrichment which’

defendant contends is time barred. “To state a cause of action for unjust eprichinent, a

plaintiff must allege that it conferred a benefit upon the defendant, and that the defendant
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will obtain such benefit without adequately compensating plaintiff therefor.” (Nakamurav |

Fuii, 253- AD2d 387,390; see, MT Property, Inc. vIra Weinstein and Larry Weinstein, LLC,
50 AD3d 751; Swmith v Chase Manhmtc.m Bank, USA NA., 293 AD2d 598, 600, 741
NY¥.8.2d 100 [2d Dep’t 2002]). The statute of limitations for a claim of unjust enrichment
is 6 years pursuant to CPLR 213(1). Plaintiff alleges that notwithstanding the writﬁen
contract between the parties, he was paid 50% of the income from fhe running of the reel
esﬁte business, but-that defendants thereafter failed and refused to bay him based on‘ ﬁis
alleged 50% ownership interest. That cause of action runs from the failure .to pay which
occurred within, 6 years of the commencement of this actio_n. Accordingly, the fourth cause

of action is sustained.

With regard to Plaintiff*s continued demand that he be provided‘acéess to contents

of certain file cabinets is grante& to the extent that Defendants shall not dispose of them and

such papers and files shall be made available during discovery in this action/CPLR 3101 (a).

Dated: January 23, 2013
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