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SUl'RE:rvlECOURTOFTH E STATE OF NEW YOH.h: 
COUNT\' OF l{ICHi\10\'D l>Ci'vl PAllT 3 

C..\SI I ON THI~ SPOT ATM Sf:R \'I CES, LL.C, :1110 
l{Of"ALJ> P. C:\RROCCIO. 

COS~IO CAMlA, 
Piil LIP C:\!\ 11 A, 
S:\ VF.HlA CAi\'llA, 

l'l11imif/.1 

PA '{MEi1ff ,\l.LIANCE INTLm NXrlONr\L, 1:-.;c., 
E-Z MONEY ATl\I SF.nVICES, COR P., 
ECLIPSE TRANS.-\CTIONS, LLC. 
ECLIPSE ATi\·T HOL.Dli'\(;S, l.LC, 
FHA~K EHCOLE. 
BAHHY Al3H:\i'v1S, 
.JOUN OOF.S I lhrnugh JO, 
.JOllN DOE CORPORATIONS 1 through to, and 

Index Nu.: 102307/ 12 
l'\lotion No.: 005, 

006,007 

OECl~ION & ORDER 
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OTHER .JOlll\ DOE ENTlTIES I through !O, all wh ose true names 
:\re unlcn own, 

/J cf<·111/1111tJ 

Tiit following Items "Ul' co11 .~ill•·r~d In tlu· rcvi<•I\ or rhe fnll<1\\l11g motion In :1111<."nd th~ cmnpl!l int 11nd cro~s-
11101inn• for ~1111cclon~. 

Papers 
~oricc of Motion :rncl Amdavils A11n('xcd 
Mcmo r:indum of Lnw i11 Support 
Affin11utin11 in Opposition 
Not kc of' Cross-Motion nnd Affidnvi!s Annexed 
Notice of Crnss- Motion :ii1t1 Affitlnvits Annexed 
Affirmation in Opposition to Cross-Motions 
Mcmor:intlom of Law in Opposition lo Cross-Motions 
Reply M~mornndum or L:1w 
Reply Aflinnation 
R eply Mc111ornndu111 or Law 
Exhibits 

Numbered 
1 
2 
3 
4 
5 
6 
7 
8 
9 
10 

Attached 10 Papers 

Up1rn 1lu· forq:oin1: <·i t ~ll papcr1. 1hc Dc~bi1111 1111cl Order 1111 lh b l\ l o lir1n :ind Cro~h\l tHlon~ u :is follows: 
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The pl:tinliff:-. °'"''1.· pursuant l11 l.'Pl.R * 30::?5 !'or h.:avc to umcnd th..: l'.Otnpl:.ttn t whid1 \\:t .-: 

prl!Vil'll ~ !y dismiss\!u by lhi :> cuun: :\nu muvcs for .1 ddault judg111cnt ugnin~I th1: dd'cndants: 

:\lliancc A f:-.,t. Jnc., Edipsl· Tr;111s:1c.:tiuus. I. LC. Edip.-:..: .s\TM H11l<li11gs . LLC and Bnrry Abrams. 

I he clef..:ndants 1: -Z ;'-.lone) :\ l\·1 SCl"\'il.:6. l 'urp .. h :111k En:olc :ind l':iymcnt :\llinnn· l ntcrmllionnl. 

Inc. mu\\! t'l>r :111l1rdcr11.-:i:«ssing plniniifb with 111011 .. :t :11y ~anctiuns pursuwll tu~~ \'YC:RI\ I JlJ. 

I. I (11 ). 1'11 .. • pla111ti f'1·s· 11101 hm i:-. grnnti.:d. The: ..:m~s-n101i1•ll:'i by the ddc.:ndanls :ire dt'nic.:d. 

F<1cts 

13y ,h:cision :md ord..:r J •1tc:d January I 7 . .?O 13 this cl11J11 gr:rnto:d th(' motin111u dismiss 

made by the: c..ld\:ndan1.s. Ei'.-\·lunc.:y !\ T\ I Sl·n·il'.t:s. l'urp and h;mk F.rn1h:. Thi s c11t1rt found 

th<it thc ·-. .. 1.·0111plaint as curmlll) dra!'lct.l. f:1iflcdl to nlkgi.: any of' the :tl(irl'111l'11ti1111i.:d cm1~cs ,,r' 
neth111 :1gai11st till' lll\Wing dl'li:·nd;\llls." Sintil:irly. by dc1.:i;;i1111anJ1inl'"-r d~111.:J ~lurch 8. 20 I J 

1 his court four;d thot: 

l'hl· pl:i i111iffa havl.! f::iill·<l t<> :illcg1: any foi.:t~ whid1 would 
1klll1)ns1r:11c thl'. cxistcnt:l' of a lidud:iry or co11tidN11ial rdi'lliun:.hip 
w ith P1\I. Cc.111sequcn1ly , o.:ounts 'I und 11 1:1>11c.cmin~ P,\l's ulkgcd 
failure tn <1ccoun1 anJ hrcilch 11ftid111.:iary duty must ho.: Jismissi.:d.' 
Similarly. l'Oltlll 12 ~llcg i11g "''111111..:n.:ial ball faith must he 
di.-:misscci. Nl' \\' York l:1w Jue~ lll'l rccogniZl' ll l'allSl' l)r action rnr 
Cl111\lllt:rdal bnJ faith u11kss the institution itsdl'actl·d dishone:-1ly 
b )' hceomin~ a participnnt in a frnudulcnl schc.:me.; 1 lcrl.!. lhl:re ari.: 
110 a llq~;llio11s th[Jt P:\I p:trtil·ipatcJ dirc:ctly i11 uny fr:1uJulcn1 
sch1.:ml-. The sam..: i ~ lrtll' "ith rc.:~pcc1 t1) pl:1intifrs· :111.:gations 
l'unccrning Cunspirm:y 1,1 Di:J'ruud. Count 13. The C\llllplainl lr1ils 
10 nlk vc. in dclail. lhi: ckmcnts or fraud nnd thi.'r~for.: rnust be 
d i::.misscd. i Cott Ill I .J, Unj 11:;1 [nric:lum::m nrn.s! Ill: d bm i ss.:'J 

1 011/d/Jer.1: '" l<11cl11i.M. 9-1 :\D .\tl IU·li !2d D~p·1. ::'.012]!1\,1 fo1:1s ;\llcl,!..:d th;it \\vuld 
constillllt' a fidud n~ rdatioriship.) : l't"•' allfl. Cir for lfr/wh ili101i1111 & N11rsi11g <1t flirc/111·110.I. 

LI.<. 1· S&l llircJrn o.11/. 1.1.C. rr2 ,.\1)3d "/I I !2d Dcp't. :W111. 

: St•i:. f.P /' Mar·t.~og'" Ltd. '" Tht' Curd Corp . 17 :\D}d I OJ l I '' Dl'(t 2005 j. 

S«<'. ·lfc(jrm·m 1· .. Vt1ss1111 < '1111111.1· Uep '1 o(Soc111f Sc!n'.. M l .'\DJd 101 6 !2d l.h.:p'l 2LJUIJ j. 
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hernusl' 1lwre i~ 110 :ilkgo1io11 thnl PAI c>b1uinc:<l nny bl·n¢1i l 1hn1 i11 
equity anJ good c1.111sci<:rn:c should b.:: paid to pbintiff., Fin:illy 
Count 15 nlkging frauduh.:nt translcr must be dismissed as ther~ 
arc no alh.:gutil1ns that could support this duim.~ 'l'hl.'rcl'orc. the 
compluint is dismissl'd in it~ cniircty ns ;ig.uin::;t l'AI. 

The two prior lmh.:rs of this cu11r1 clismisscu the pluintitrs· compl;tinl pursuant to a motion 

made under CPLR § 3211 (n )( "/), whkh wns ncVL'r convcrled in tu one ror sum mm) judgment. 

The pbintiff now mo\·cs Ill :Hm:nd the cornplai111. Moreover. the eomplnint was not Jismisscd as 

<1guinst the Cam in defendants. 

In this ml'tion the plainiii'fs st:itc thnt tho:ir uriginnl a11urru:y. Pctw Till. Esq . w;l~ not 

admitted t1) pr;ictke l:i\\ in 1hc Stnto..: uf"Ncw York ;rnd thnt this 1:1ct w~ n~it dis.;loscd 10th..: 

plai111iffs. The plaimiffs' l1C\\' 11llor111:y recognized th:H lht! '"[l]hc l1rigin.il Complain!. as prcpan:d 

b~ f'ill, is rc.:rctitivc. i11cnhcr,:111, coninin:. cluims which tire ntll rng11iz:1hle in No,:w York. and is 

prcpnr.:d i111hc 1i1rmat 11f'il New Jersey Compluint.'' Thcrclim:. 1h..: pl:JintiJ1s h:1vc an11c:-;ed n 

proposed rnncnd.:d compbinl. The proposed amended compluint alleges llw following: First 

Cause or Action ~:iinst frank Ercoh; and 1: -7.. ~1oncy ATM Scrvicl·s, Corp. (Frnmlulcnl 

Com·ey:mccJ; s,·cond C:111se of Actit'n agoJinsl Frank Ercl'lc ;md l:"-Z Money .l\TM Sl•rviccs. 

Corp. (Tortious lmalcrcncc with Conl1~1ct11;d Rd:uiuns): First l'ausc ol' :\c:tion ugainsl i>nymcnt 

,\ llim1cc lnto..:motimwl. !Ill.:. (13r..::ich of Fiduciary Duty): First Cause or :\cti1m agoinst the C:imiu 

Dcti.:ml1111ts ( 13rc::ich or (:(1\ CllCtlll o l' Go11J Faith iUt<l Fair Dealing): Secon<l Cause or Action 

against lhc C:imin Dcft·r1<.lt111ls (Rrcach llf fiduci(H) Duty): ·n1ir<l Cause or 1\ction :\gairtst thc 

Camin Dckndanls tBr<:ach of1hc l.hlly of l .. oyalty); fourth Cause 11f ,\,· tinn again .. t 1.hc Cnmin 

D1.:frnJ:.111ts (Un lilir Compcti1ion); Fi lih Cause oi' Ac1i11n nga.inst 1hc Cumin Dc.:lcndanl ( t\ 1\11eri;il 

;\ 1 isrcprc.:scnta1ion!Fr:.i11u): Sixth C:~usc (lf 1\ction ngninst the Cami a Deli.:ru..l:J..111s (C11nvcrsion): 

SCV('Jll h Cuusc or :\<.:lion J!!ain~t th~ Cumia Dcrcndal\ls lFailun.: l\.l .'\Cl:llllllt ); und lhc r~ighllt 

C;1us.:- \lf ,.\t·tion ogaiust 11>~· C:mnia Dcfcnda1ns \Frauclu l ~nl Translcr). 

J SL' ... Cor:wtlo 1· 1 ·,·ri:o11 ,\',•11· l"orJ •. 111< .• IS ~Y3<l 777 poi:n 

'S£'1'. Ura1.:i: f'l11z111~/Grl!11f Neck. /11,·. 1·. llt!itzll!r, 2 ....\D3d 7SO 12d Ocp"t 2003j . 

.' 
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The tklcmlnn l~ . I· -I ·'.\font•y .-\ ·1 ~I Scr\'i..:i.:s. Corr .. f· r:tnk E1-..:1..•k :md 1':1~· mc11t :\llia11.:,· 

l111crna1io11;1l. 1111.: .. crnss-1 110,·o.: 11> (kny lht· pluiltlilT:i mu1io11 tuiJ lO 11ss..::;s mnnctnr;.- :;a111.:1in11s 

;1gain~i 1h,· plaint iffs. Th..: dcknd;1111~ arl!m:. I) lltt~r,· is m1thi11g. t11 llll\..:1hl bct-.;111si.: 1hc compluint 

h;1s bt:,·n di:;:n i~.scd: 2l U1c nmcndmcn l is burred by 1hc principlci; 1>t' res j11dicu111: :I) tht> nwlit111 

lll'fcrs no rt·<1snn.1bk ,·xpla1J:!lio11 as10 why 1hc plaintiff~ Jid n(1\ t1S5<.'l'I lh..:si:: ulkgrHkins in the 

i"11s1 p!m:i:: -l) th,· ;1111c11d1.:d cnmplaint Jid 1wt com~ct lhc l1rig.inill Jdi:<.:ts foum.I in the ini1iril 

rn111pl~1i111: ;ind 5 i 1ha1 1h,· al kgntions made by tlw pl,1in1 i ffs as ;igni11s1 J:.z ~·Ion..:~ 1\ I'!\ I 

::icrvi,·t·s. l"orp. :ind l· r:111f.; Er~·olc •HI: kg.i lly insulih: icnt. !\lnrnn·t.> r. thl· nH1\·i11i:; dd\:n,l:i!11" s~ck 

1111H11.·1 ar~· s1111<.:tillnS <111ai11s1 the plai111 iff li1r i111-:1pos111g what thl·~ ;:1 111sid<:r ns n lt:;;ally dc1i..:ic111 

motion. 

Discussion 

In t!ti~ cts"' th..: .i11,lg111c111s di ~mi:-.sin~" !lw plaintirr.~ · contrl:1i111 pursuu1H 

1 "l'I. R ~ 321 I Lal( 7) i~ nt'•l rl·s jt1dicaw hi:crn1s;; the 111 igi11al 11101ion~ , .. :.·1.: lit:'·~r tr~at<:J a:; 111C1tiN1s 

l'or ~11111111ary .1udsmcn1. Prnlcs:mr Si..:~..:! i11 hi~ 1rc111i~ Ne\\ Y11rk P1.1t·ti<.:.:- slaks :1~ fr1llo\\S: 

.'\ jud!_lllll.'ll{ resulting. from the !:':l'Unt or" Cl'l.l\ J2 JI 111\llillll is 1101 

rt:s judii.:at:! o I' lhl.' c111irc 1111.~ri1s of the.: c:is-.· (unkss th1.~ ml)fin11 was 
!ri!alt'U its one for si111mwry jutlgnwnt). !Jui it is re,.; jmlii.:atu ol' 
wli;itc\'tT i1 dck'rmin ... ·d. :md thut <::m !'('Ill<! 1i111cs lw\'I.~ th~ $:.um: 
1.·t'lcl.'l. \\'h<:rc. l~Jr ,·:-;all\l'h:. 1h.:: lirs1 nction 1:. di:.misscd as harr,·d 
b~ Ille Sl•t111lo.: or lirnitati11ns, ;1 sc.:cond Nc\\ York ;tction 1h:1t 
:11\1.!lllpts Ill d11pli~·:i1c thi: d:11m will h1.• dismisstu : it is l1.'S jmJirntn 
that rht: claim is 1inH: b:1rcd . lfthc lirsHound dismi:;sal was 1111ul!r 
subdivisi~m (n)(7) !'ur :1 mer~· pll'nding ddicicm:y in tit(• .:ause of 
acliun. a 111.·w ac.:tiun wirh .1 cumplni111 idcn1i..:;1! ro thl· tir:-l \\'ill b,· 
b;:im:d by n:!i jl1dit::it:1, but a 110.:\\' ~l·tion '' ith a ~·\implain1 thal 
rcllll'di c~ thl' dclh:km·~ will hi.! ::.u~tui111:d." 

'Sicgd. 1'Y Prac.: ~ ::!76 (5'1' cd i. l'itin:,! Spi11,J.-IJ ' " /;ronkf.1 ·11.l,·11'i\'h /J(l.,·11 .. ~5 AD2d %2 
I 2J Di.: pl. I 1no1. atr LI :~9 N Y'.?d 888 11 1n21. Flynn ,. Sincf,1ir <Ji/ <. 'wp .. ~ll Amd 63<> rt'' Di.:p1. 
1%-IJ alT d 14 NY~d 8:'-1I19M]. 
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I k1..:. the l:Ullrl gr:111tcd lim.:1.· 1.kkodaJll~· ll11lli,rn to dismiss rur .. 11:lltt l\l 

C'l'LR § :il 11(itJ(7) 11nd f11unJ 1h:1t lh~· ori1:,:inal l'.l1111plai11t 1:1ikd Ill :dlq!<.: 1:1..:1s 111 s11ppor1 tho: 

<.:!aims mild(' agai11st th1.· rn11vi11g dde11da111s. C'on!>i.:(\t11:ntly. tho: pl.1i11tiffs' motion i~ not pi.:r sc 

procedurally ch.:fcc1i1·1· . In bi.:t, lhl' Cu11n uf Appo.:11ls ht:ld in Kl'/~r r (Jr,·rxi:as /in·,.,11or.1. f11c. that 

\\'hik th1· pbi11tiffs i.ni1ially sought a111cnd1111:nt pursu1111l l<' CIJLR ~ J<i:!S(d. this <.:Llllrt 

llHI'.- .:011~;id.:r this llll>tio11 1'lll'St1:m1 (\\ tht: pr01wr pro·•isio11. CPLR § :rn:!5(b). This j)orlion or !he 

l PLll st:tks in pcrcini.:ni pan th:1!: 

... ·\ pan~ m<i)· :1111t'nd his or h.:r pl.:ading. 1lr s11ppl.:mc1ll it ti~ 

:;;:-11i11~ fonh :!dditi1,11Lil t•r s11h!ii.:qU1'n! lrans;1clll1ns ••r o..:.:11rro:rH:1·~. 
al :my 1in11.: hy k:tw or l:Ollrt or Lly s!ipul :Hiun ,,r all pnni1:~. L.::111.· 
:;h~dl he fn:dy giv1.·n 11p011S\ld11..:nns as m11y li.: jwa i11dud111g 1111.· 
granting ut' l.'.u>;ls and i.:nniinu:mi.:('S . .-\ny rnol.io11to:!t11l·nd11r 
Sllpplcmc11 t plt.:;idings sh:ill be act:ompnnh~d by thl· proposi.:d 
>m1c11dcd <•r supph::mi.:nwl pkadi11g ckurly :;bowing lh1: c.:ltangi.:s m 
additions tl1 bi.: Olildt: lo the pkading.' 

I h"' ,f.:t.:1mi11.1l:l'll 0r whe!hl'r to gra111 k:t\'l' ll• amend ;.t pll•Jdi11g is wilhin 1111: ~ound 

discrl' li1111l1r'tlt~1ri:i! rn11n.'' Le•m: ti• sen·c :m amcndi.:J 1.:1rn1pl:ii11t is Ill h<.: libcnilly i;.rnnll'U 

1111k:;s Lhl' pn1pt>Sl.'.d .un~·11drnl'lll t'ontains prl'juJil'I..' t'r surpri:;c n";ulting frum 1h~ ddu~· in 

in1crpo!>i11g the 110.:w d:1ir11. 1
• 

I kr~'. tin: plni111tll 1:11111pk1cly n:viscd tho: pri,1r comphint to put it in1u tlw pr11per N~1\ 

York State f'11rn1111. tvlor..:m·1.·r. 1hc p101111:;cd aml·nJcJ t:o111plain1cm11ain:.11lk<!-~11iuns that suppori 

1
• CPI H. JU2~ 

"SewJ.t11n111 1· 0l'b.·lfis. 11 ,\D}d -1-J; i:~.l Ocpt. ::oO-Jl. 

1" f.'\'11 :Vn1mi111lfif.,. /111 1· f'l111r11111/(lt'. Inc .. 2,t1:; 1\D2d 526 12d Dept. 20U~l-
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1lw rnus1.•s ot' :n:tion c~1111 ;1i11cd i11 1lw r..:<1111pl:ii111. Cc111sl!q11cnily, 1lw pl:ii111ifT.s' mutio.•n 1u anll'nd 

1h1: coinpl11in1 is t~ri'.11111.'d . Th ... tro:;s -111111i 1'n~ rn:1d.: hy 1h1.• ddi::mbn1 :. :ir1.· dl.'nicd. 

Tll1·r1: being 111.• 01'f"):-i1iun t.1 the pbintifls' 111otil1n Ii.Ir 11 .Jd'i1 ul! a~ni11s1 the dc-1i:11d :s111::. 

:\lli :1 111.:c Al~ I. Inc.. Edips:.· Tra11sa<:1ion:.. 1. 1.l'. F.dipsc .:\'n ... 1 I loldin!;!s. L.LC 1111d Lla.rry Al,rn111~. 

ORDl~Rl-'D. 1hat 11!1.· plai111 iffs· 111otil•11111 a111cnd llll' <.:0111pli1i111 is grnnlcd. ;111d it is funhcr 

<.>RUERJ-:D. th:1t the pb iritiff shall ~ ... n ·._. tlw dct(:nd:ml3 \\ith th<.' runc-ndo:d cnniplai111 

i°Llrlh\\·ith: :tth l it iS ftt rtl Wr 

ORDERF.D. tha t the Ckrk shall 1:111<.:r aJltdgm·~rlt ns :lld.oii11:i! Alliance .-\T~-1. lni: .. Edip:-.: 

Tr:?11~.:ic I i0n:... I . l.C'. 1~1.·.I i ps1.· .i\ T i\·! !foldings. LI . l' and II arr~· ,·\ hru111s: :rnd i 1 is i'urlh1.·r 

ORDERED. 1h;11 nr1 ;1~scs:.ml'lll l• f d:m1ag~·s :1gaima Allinncl' Arl\·1 . l1w .. [-.dips~· 

rr.111~ac,;1i1)llS. Lf .c. Edip;;1,: :\ n.i I lufding:-. Lf .C ;111J nilrry Ahr.'.llllS slwll tukl' place Juri11g lhi;: 

tri:il Jgainsl th.: remaining dd"..:nd:rnts : and i1 is hinh.;-r 

URDERlD. 1h111 lhl.' parti~·s shal l rdurn 111 DCi\·I l'on }. I J(I Stuyv..:~;'[1' Pl;icc. 3'" f· h•~·~: 

1111 Tu<>~dny , . J :1 1111 :1r~· 7, 20 1~ at 9:30 :1.111. 

ENTl·R. \ ' . ' ,-.. 
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