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. SUPREMECOURTOFTHE STATE OF NEW YORK

: Index No.: 102307/12
COUNTY OF RICHMOND DCM PART 3

Motion No.: 005,
006, (K17

CASH ON THE SPOT ATM SERVICES, LLC, und
RONALD P. CARROCCIQ,

Plaind)
windiffs DECISION & ORDER

HON. JOSEPH J. MALTESE

agalnse

COSMO CAMIA,

;2 ~J
PHILIP CAMIA, 2 =2
SAVERIA CAMIA, e =
PAYMENT ALLIANCE INTERNATIONAL, INC,, o9 =
E-Z MONEY ATM SERVICES, CORP., 25 o
ECLIPSE TRANSACTIONS, LLC, SE
ECLIPSE ATM HOLDINGS, LLC, )
FRANK ERCOLE, %R i
BARRY ABRAMS, n

JOUN DOES | through 10,
JOHN DOE CORPORATIONS 1 through 10, and
OTHER JOUN DOE ENTITIES 1 through 10, all whose true niames
arce unlinown,
Defendants

The following items were considered In the review of the following motion to amend the complaint and cross-
maotions for sanctions.

Papers Numbered
Norice of Motion and Affidavits Annexed 1
Memorandum of Law in Support 2
Affirmation in Opposition 3
Notice of Cross-Motion and Affidavits Annexed 4
Notice of Cross-Motion and Affidavits Annexed 5
Affirmation in Opposition to Cross-Motions ]
Memorandum of Law in Opposition to Cross-Motions 7
Reply Memorandum of Law 8
Reply Affirmation 9
Reply Memorandum of Law 1
Exhibits : Attached to Papers

Upon the forcguing cited papers, the Declsion and Order un this Mation und Cross-Matlom iy as follows:
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The plaintiffs move pursuant wo CPLR § 3023 Tor leave to amend the complaint which was
previously dismissed by this court: and moves for o default judgment against the delendants:
Alliance ATM. Inc., Eclipse Transactions, LLC. Eclipse ATM Holdings, 1LLC and Burry Abrams.
The defendants E-Z Money ATM Services. Corp., Frank Ercole and Payment Alliance International,
Ine. move tor an order assessing plainifis with monetary sunctions pursuant to 22 NYCRR 130.

F(n), The plantifis® motion is granted. The cross-miotions by the delendants are deaied.
Facts

By decision and order dated January 17, 2013 this count granted the motion to dismiss
miade by the defendants, EZ-Muney ATM Services, Corp. and Frank Ercole. This court found

that the . .. complaint as curremily drafied, failed] to allege any of the aforementioned causes off

action agamst the moving delendants.” Similurly, by decision and order dated March 8, 2013

this court found that:

Uhe plaintifis have failed w allege any facts which would
demonstrate the existence of o liduckery or contidential relationship
with PAL Consequenily, counts 9 and 11 concerning PAIS alleged
failure 1o account and breach of fiduciary duty must be dismissed.’
Similarly, count 12 alleging commercial bad faith must be
dismissed. New York Lw does not recognize a cuuse ol action for
commercial bad faith unless the institution itsell acted dishonestly
by becoming i participant in a fraudulent scheme. Here, there are
no allegations that PAL participated directly in any {raudulent
scheme. The same is true with respeet o plaintif(s” allepations
concerning Conspiracy o Delfruwd, Count 130 The complaint fuils
to allege. in detail, the elements of frand and therelure must be
dismissed,” Count 14, Unjust Enrichment must be dismissed

Y Gotdbery v Rudiicki, 99 AD3A 1047 [2d Dep't, 200238 tacts alleged that would
constitute a (ducian relationship.): see alsa, Crr. for Rehabilitacion & Nwrsing @ Bircinvvaod,
LLC vy S&L Birchwood LLC, 92 AD3d 711 |2d Dep™t. 212

*See. LPP Mortsage, Ledd, v, The Card Corp , 17T AD3d 103 [17 Dept 2005].
See. MeCGovern v Nussan Couniyv Dep 't of Social Serv., 60 AD3A 016 [2d Dep’t 2009,
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. hecause there is no allegation that PAL obuined any benetit that in
cquity and good conscience should be paid to plaintif?* Finally
Count 13 alleging fraudulent transler must be dismissed us there
are no allegations that could support this claim.® Therefore, the
complaint is dismissed in its entirety us against PAIL

The two prior orders of this court dismissed the plaintifts’ compluint pursuant 1o a motion
made under CPLR § 321 1(a)(7), which was never converted into one for summary judgment.
The plaintiff now moves to amend the complaint. Moreover, tie complaint was not dismissed as

against the Camia defendants,

In this motion the plaimiffs state that their vriginal auorney. Peter Till. Fsq. was not
admitted to practice law in the State of New York and that this lact was not disclosed 10 the
plaintiffs, The plainttts” new attorney recognized that the “[1]he original Complaint, as prepared
by Till, is repetitive, incoherent, contains cluims which are not cognizable in New York, and is
prepared in the format of a New Jersey Complaint.”™ Theretore, the plaintifis have unnexed u
proposed amended complaint. The proposed amended complaint alleges the following: First
Cause ol Action against Frank Ercole and 1E-Z Moncy ATM Services, Corp. (Fraudulent
Conveyunce); Second Cause of Action against Frank Ercole and E-Z Money ATM Serviees,
Corp. (Tortious Interference with Contraciual Relations): First Cause ol Action ugainst Payment
Alliance Intermational, Inc. (Breach of Fiduciary Duty); First Cause of Action against the Camin
Defendants (Breach ol Covenant of Good Faith and Fair Dealing): Second Cause of Action
angainst the Camia Defendants (Breach of Fiduciary Duty): Third Cause of Action Against the
Camia Delendunts (Breach of the Duty ol Loyalty); Fourth Cause of Action against the Camia
Defendants (Unfair Competition); Filth Cause of Action against the Camia Delendant (Material
Misrepresentation/Frand); Sixth Cause of Action against the Camiu Defendunts (Conversion):
Seventh Cuuse of Action against the Camia Defendants (Failure wo Account); and the Eighth

Cause of Action against the Camia Defendums (Fraudulent Transler).

* See, Corsello v, Verizon New York, Inc., 18 NY3d 777 [2012].

* See. Urace Pluza of Great Neck, Inc. v. Heizler, 2 A3 780 [2d Dep’t 2003].

-
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The defendants, 1-7 Money ATM Serviees, Corp., Frank Ercole and Pavment Alliance
Internitional, Ine.. cross-nave 1o deny the plaintilfs’ motion und o usscss monctary sanetions
against the plaintifts. The defendants argue, 1) there is nothing o ameml because the complaing
has been dismissed: 2) the amendment is barred by the principles of res judicatn; 3) the motion
oflers no reasonable explunation as o why the plaintiffs did not assert these ullegations in the
first pluce; 4) the amended complaint did not correct the original detects found in e initial
complaint: and 33 that the allegations made by the plaintiffs as against E-Z Money ATM
Services, Corp, and Frauk Ercole are legally insufticient, Morcover, the moving defendanis seck
moaetary sonetions against the plaintel for imerposmg what they consider as a legally deticient

motion.
Discussion

In this case the judgments dismissing the plaintiiTs’ compluint pursuant
CPER § 3211 7) is not res judicata because the original motions were never treated as motions

far sumupary judgment. Professor Siegel in his treanise New Yuork Practice states as follows:

A judgment resulting from the grant of o CPLR 3211 motion is not
res judicata ol the entire merits of the cose (unless the motion was
treated us one for summary judgment). Dut itis res judicaw ol
whatever it determined. and that can some limes have the sume
effect. Where. for example, the Grst action s dismissed as barred
by the statute of limitations, a seeond New York action that
wtempts 1o duplicate the chinm will be dismissed: it is res judicnta
that the cluim is time bared. Uthe lirst-round dismissal was under
subdivision (a)(7) for a mere pleading deficiency in the cause of
action, a new action with o complaint identical to the first will be
barred by res judicata, but a new action with a complaint that
remeties the deliciency will be sustained.”

*Sicwel, NY Prie § 276 (3™ ed b, citing Spindell v, Brookiyn dewish Hosp., 33 AD24 962
[2d Dept. 1970], afT7d 29 NY2d 888 [1972), Fhan v Sinclair Oil Corp., 20 AD2d 636 [17 Dept.
1964 alTJd 19 NY2d 833 (19064].
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Here, the court granted three detendants” mation (o dismiss pursuant w
CPLR § 321 Ha7y and found that the original complaint failed 1o allege thets w support the
clims mide against the moving defeadants. Consequently, the plaintilTs™ motion is not per se
procedurally defective. In fact, the Court ol Appenls held in Kelfy v, Overseas fnvestors, [ne. that
where a compluint has been dismissed lor Tuilure (o stare w valid cause of ugtion, leave W wmend

should be granted i 10 appears hat a oL plaintifl might be able o stite a cause ol action .

While the plaintifts imitally sought awmendment pursuant o CPLR § 3023¢¢), this count
may consider this motion pursuam o the proper provision, CPLR § 3023(b). This portion ot the
CPLR siates o pertinent part that:

CocoA pasty may amend hs or her pleading. or supplement it by
setting forth additional or subseyuent transactions or oceurrences.
alany time by leave of court or by stipulation ol ail parves, Lenve
shall he freely given upon such terms as miy be just including the
granting of costs iand continuances. Any moton 1o smend or
supplement pleadings shall be accompanied by the proposed
amended or supplememal pleading clearly showing the changes or
additions to be made 1o the pleading.!

he determination of whether to grant leave to amend a pleading is within the sound
Jiseretion of the trial court.” Leave to serve an amended complaint is to be fiberully granied

anless the proposed amendment contuins prejudice or surprise resulting from the deluy in

imerposing the new claim.™

Here, thie plaintill completely revised the prior complaint o put it into the proper New

York Ste format. Morcover. the proposed amended complaint contains allegations that support

TIS NY2d 622 [1906).
S CPLR 3025
* Sewkarrai v, Dedellis, 11 ADI 4405 [ 2d Dept. 2004,

BUSA Nogrwioneds, e v Pharmatife, Inc.. 293 AD2 320 [2d Dept. 2002

1
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the causes ol aetion comtained in the complaint. Cansequently, the plaintiifs’ motion o amend

the compluint is yramed. The eross-muotions made by the defendants are denied.

There being no epposition Lo the plaintfls” motion for o Jeliult aeainst the detendants
Alliance ATM, Ine.. Felipse Transactions, LLC, Eclipse ATM Holdings, LLC und Barry Abrams,

the motion is granted.
Accordingly. it is hercby:
ORDEREFD. that the pliinidlTs™ motion w amend the conmpluint is granted, and it is further

ORDERID, that the plaintifl shall serve the detendants with the amended complaim

forthwiths and it is further

ORDERED. that the Clerk shall enter a judgment os against Allianee ATM, Inc., Eclipse

Transactions, LLC. Lelipse ATV Holdiogs, LLC and Barry Abrwms: and W is further

ORDERED. that an assessment of damages against Alliance ATM. Ine., Eelipse
Fransactions. LLC, Eclipse ATM Holdings, LLC and Burry Abrams shall tuke place during the

trial against the renutining defendants: and it is further

ORDERED. thint the cross-motions mide by the detendanis are denied: and it is further

LE N

CRIDERED. thut the porties shall return to DOM Pare 3. 130 Sln}-\‘cs‘:l?l Place; 3 Floor,

on Tuesday, January 7, 2004 af 9:30 a.m. i e
ENTER. AR
B P gy //7 7 » =t J——
£ / 7
] ,) Py .
DATFD: Nosember 13, 2012 (. I F

J.um.. J). Mapose ¢ ¢ \\
el Mu)

Justice of 1he Supreme Court
; [u)}nu lkl}r,t preme
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