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SUPREME C.OORT OF THE STATE OF NEW YORK 

I 
co~-o: ~ YORE:~ ~~T-6~· - - - - -x 
THE PE.OPL~ OF THE S'l'ATE OF ~ YORK 

1 I 
- agai.nst -

FELIX WHETSTONE, 

Indictinen·t No. 5728/12 
Decision and Order 

Defendant. 
-x 

RENEE A. WHITE, ,J. 

The defendartt is charged with one C:ouht each of Criminal 

s ·exual Act in 'the First Degree ·and Sexual Abuse in the. First 

Degree. The charges stem from an incident in which the defendant 
•!"' i 

allegedly grabbed the complainant from behind and across her arms 

as she entered the subway system. The defendant allegedly put his 

finger in the complai.nant; s vagina and had contact with his penis 

and her anus·. 

The People have gather~d DNA evidehqe from the defendant as 

w~ll as from th~ bicep areas of the complai..nant' s · coat. The 

evidence ~as analyzed by the· Office of the ·Chief M:edical Examiner 

who. concluded that defenda·nt'- s DNA was .pres.ant on the le.ft bicep 

of the comp1.ainant' .. s coat. DNA evidenc.e on the. ri.ght bicep of the 

complainant's coat was found. to contain a mixture of DNA . The 

Office of the Chief Medical Examiner.1 using the Forensic 

Statisti.cai !l'ool, determin·ed that the DNA mix~ure. likely contained 

DNA from the complainant, the defendant and another_, unknown 

person. ~he defenqant seeks to prev~nt the P~ople from 

•I 
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1 I introducing into e.Vidence the test results based upon the use of 

I 

I 
I· 
) 
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·the Forensic Statistical Tool. Alternatively, the defendant 

requests· a Frye (Frye v. United States, 293 F 1013 [DC Cir 1923]) 

hearing t9 determine :the general =acceptance of the use of th~ 

For.en sic Stat,ist~oal Tool il'.l the· scientific community. The People 

oppose the m.otion ar~ing that the Fbrensic Statis.tical Tool is a 

type of calculator used. to· determine a likelihoQd ratio of whether 

or not. the defendant contributed to the DNA mixt·u-:re found on the 

' I 

right bic.ep of the complal.na·nt' s coat. The People also oppo:se a 

Frye h,earing and· include as exhibits, among other thin<}s, 

decis.ions from other courts denying simil.ar requests. 

This Court is in agreement with ~e other courts that have 

deni~d precl usio:r:i a~d I . in the al ter·na ti V£! I a Frye beari~g. s-e·e,., 

People v. Ga:rciar 39 Misc 3d 4·8.2 [Sup Ct, B:t.onx County ·20.13J; 

Peopl.e v. Foster-Bey, Sup Ct. King·s County, May 22 1 2013, 

Go.ldberg, J. !ndictmen t Number 92 3 9 / l 0; Peopl.e v. Bowens, Sup Ct, 

Richmond County April 29 r 2·013 I R0on-ay' J. Indictment Nuxnber 

336/117 Peopl.e v . Cabal.Lero,. Sup Ct, Queens County, Apr·il 15, 

2013 , .. Knopf, J. Indictme·nt Number 10·27-8/11 ;_ People V'. Brissett;,. 

Sup Ct I _Bronx 'County t February 25 I ·2 013 r Webber I J. In,dictmen t 

Number ~47 /10; PeopJ.e v. .Wortham, ·Sup Ct, New· York County, 

se·ptember -6; 2012, Ward, J. Indictment Number 314'8/ll. 
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DNA f>rofilihg is generally accepted as reliable in the 

sci·entific community. Peopl.e v. Wesleyr 83 N.Y2d 4.17, 424 (1994] . 

The Forensic Stati·stical Tool is a mathematical program 'that 

, . 

I 
I 

calculations ·On DNA eviderice· much l! performs 

.e ·fficiently than a h.uman an·alyst c~n perform. 

more rapidly and 

The results ar.e 

likelihood ratios tha.t dete~ne the· pro'Pability of whether or not 

a defe·ndant c .ontributed, or not, to a . DNA sample·. Tlle results are 

not a . definitive sta.te:inent that the· defendant! s p'ro.£ile is or is 

not in fact pa·rt of' the mixture . Peopl.e V.. Bi:isse·tt r Sup Ct, 

. ·r 
Bronx County, February 25, 2013, Webber, J. at 3. 

These likelihq.od ratios have been utilized in the scientifio 

and medical .communi tie·s for 'hundreds of years. Paopl.e 'v. 

Cal:?al.1.ero, Sup Ct, Que~ns County, Aprii 15l 2013, Knopf, J. at 7. 

The lik.elihood or pr.o.babi.li ty ratios ar:e based upon 1.<;>ng 

es tabl.i.shed ·principles of probability theory. People v-. Bowens, 

Sup Ct, Richni'o.nd County April 29, 2.0·13, Rooney, J. at 2. Most 

importantly; the Forensic Statigtical Tool 1s approved by the New 

York State Commission on Forensic· Science, .a:nd its· DNA 

Subcommittee. Peop1e v . . Caball,.ero,. Sup Ct, Queens County, April 

i~, 2013, Knopf 1 J. :at 8. And,, scientists not involved in 

creating the F.orensic Statistical Tot1l have c:tiso researched. and 

published articles addre·ssing D~A amplification and allelic drop-
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out. :Peopl.e v. Brissett, Sup Ct ! B-ronx County, February 2'5 , 2013 , , 

·Webber, .J. at 5 . 

Finally, any concerns .d.efendant may have regarding the 

accuracy or quality of the te·st a~e not s$j~ot of the Frye 

. .hearing. :Rathe..r, those concerns a:r:e addres-sed on cross-

el!'.amination of th.e People's witne.sses and p:r::offe:t by defense 

witnesses. 

Accordingl.Y, the defendant!. ·s· motion ·to preclude expert 

testimony regarding the li'oren·sic Statistical Tool,_ or, in the. 

alternative, for a Frye hearing., is denied in it. entirety. 

Th.is opinion oon~ti·tu.tes the dec.ision a ·nd order of the Cpurt,. 

Dated.: June I? , 2013 
New York, New Yor.k 

A. ·White, J. 
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