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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK: PART 40B

In the Matter of the Application of

MARIA O'NEILL,

Petitioner,

For a Judgment Pursuant to CPLR 78
of the Civil Practice Law and Rules,
Index No. 102980/12

-against-

THE NEW YORK CITY HEALTH AND HOSPITALS
CORPORATION; PRESIDENT OF THE NEW YORK
CITY HEALTH AND HOSPITALS CORPORATION;
and THE NEW YORK CITY HEALTH AND F ‘
HOSPITALS CORPORATION PERSONNEL IL )
REVIEW BOARD; CHAIR OF THE NEW YORK E D
CITY HEALTH AND HOSPITALS CORPORATION

PERSONNEL REVIEW BOARD, JAN 13 2014 !f
SOy, EWVyt, ;
Respondents. NTvg LERKgK g
_________________________________________ . g

Peter H. Moulton, J.S.C.:

Respondents move to reargue the court’s Decision, Order and
Judgment, dated April 19, 2013. Respondents also seek leave to
appeal. Petitioner opposes reargument. Leave to reargue is
denled for the reasons described herein and leave to appeal is
denled because the Decision, Order and Judgment was final and

therefore, no leave is required.?

!The “gray sheet” is marked “Case Disposed.” In any event,
the decision ends with a Judgment as indicated by the “ADJUDGED”

- language.
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In this proceeding, petitioner sought a finding (among other
things), that she was entitled to a hearing challenging the
conclusion by respondent New York city‘Health and Hospitals
Corporation Personnel Review Board (PRB) that she was medically
unfit to return to work as a Patient Care Advocate. Pursuant to
HHC Personnel Rules and Regulations Rule 7.3.4 {“Rule 7.3.4")
petitioner had been granted a one year leave of absence for a
work related injury in August 2009, but she was terminated on
September 9, 2010 when she did not return to work.? Petitioner
applied for reinstatement August 12, 2011 pursuant to Rule 7.3.4.

Respondents acknowledge that Rule 7.3.4 must be consistent
with CSL § 71, but maintain that the court erred in finding that

CSL § 71 affords petitioner the right to hearing to contest

‘HHC Rule 7.3.4 (a) entitled “Reinstatement following
Separation for Work-Related Disability or Disease,” states that.

i. A permanent employee who has been separated from

service because of a job connected disability or

disease as defined in the Worker’s Compensation Law

shall be entitled to a leave of absence for at least

one year unless permanently incapacitated from

performing the duties of the position.

ii. If, upon appeal to the Personnel Review Board
within one year following termination of the
disability, the PRB medical officer certifies that such
person is physically, medically and mentally fit to
perform the essential duties of his/her former title
with or without a reasonable accommodation, he/she
shall be reinstated to his/her former title if there is
a vacancy or to a similar or lower title in the same
occupational field or to a vacant position for which
he/she is eligible for transfer.
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respondents’ denial of reinstatement. Respondents argue that the
court overlooked that the “the termination of an employee and a
subsequent application for reinstatement are two separate and
distinct procedures.” They point out that CSL § 71 does not
speak to the right to a hearing. However, as previously noted by
the court, that argument is not persuasive given that Matter of
House v New York State Office of Mental Health (262 AD2d 929 [3d
Dept 1999] [House] ) held that such a right exists even though the
statute is silent on that point. Moreover, the right to a post
termination hearing exists also exists under CSL § 73, a sister
statute, as held in Matter of Gaines v New York State Division of
Youth (213 Ad2d 894 [3d Dept 1995]). Like CSL § 71, CSL § 73 does
not refer to the right to a hearing.

Respondents motion is primarily based on factually
distinguishing House without any substantive argument.
Respondents point out that House involved State employees and not
HHC employeesg, but do not explain why such a factual distinction
is relevant. Respondents also distinguish House and Gaines on

the basis that the petitioners in those cases submitted medical

. evidence to demonstrate fitness to return to work prior to the

termination date, while here petitioner did not submit evidence

until nearly one year after the termination date.?® Again,

*Petitioner commenced her leave of absence in August 2009.
By letter dated August 9, 2010, HHC informed petitioner that she
would be terminated from her position as of September 9, 2010,
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respondents do not state why such a factual distinction is
relevant. Respondents appear to fault petitioner for not
contesting the agency’s decision to terminate her pfior to
termination, but overlook the fact that petitioner might not have
been able to return to work at that time.

The court denies leave to reargue because it did not err in
finding that a hearing was required. CSL § 71 does not
distinguish between procedures regarding the termination of an
employee and a subsequent application for reinstatement. CSL §
71 is entitled “Reinstatements after separation for disability”
and states in relevant part that:

Where an employee has been separated from the service
by reason of a disability resulting from occupational
injury or disease as defined in the [workers’]
compensation law [], he or she shall be entitled to a
leave absence for at least one year, unless his or her
disability is of such a nature as to permanently
incapacitate him or her for the performance of the
duties of his or her position. . . Such employee may,
within one year after the termination of such
disability, make application to the civil service
department ... for a medical examination to be
conducted by a medical officer selected for that
purpose by such department or commission. If, upon
such medical examination, such medical officer shall
certify that such person is physically and mentally fit
to perform the duties of his or her former position, he
or she shall be reinstated to his or her former
position

Unlike Rule 7.3.4, which contains a subsection “(i)” and a

pursuant to Rule 7.3.4, “unless you submit medical documentation
prior to that date stating that you are fit to return to full
duty.”
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subsection *“({ii)” CSL § 71 contains no subsections. Rule 7.3.4
separates, by subsections, the entitlement to a one year leave of
absence and the right to reinstatement within one year of
termination of the disability. Yet CSL § 71 refers to all
procedures under one umbrella and under one heading
“Reinstatements after separation for disability.” Respondents
have not advanced any argument or rationale as to why a hearing
on medical issues would be required in the former instance, but
not the latter. The statute provides the employee with the
benefit of not only a one year ieave of absence, but the right to
return to work if fit (and based on availability) if an
application is made within one year after the termination of the
disability. While is it true that the latter benefit is tied to
the cessation of the disability, which might not occur until many
years later or not at all, this is the right that the statute
provides. If a hearing is required in the first instance, there
is no reason to deny it in ﬁhe latter. Accordingly, it is
ORDERED that the respondents’ motion is denied.

Dated: January 3, 2014
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