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‘, ')JUAN MANUEL BETANCES

;Upon the foregomg papers, 1t 1s ordered that thls motlon is dec1ded as set forth below

e ;.;»Plamtlff uan Manuel Betances commenced this actlon to recover damages for personal i

o allegedly sustamed as a result of a shp and fall on an 1nter10r starrcase of 562 West 175" Street,

: : Thereafter plamtxff commencedathxs actlon agamst defendant alleglng that defendant was neghgent in

' ’pla1nt1ff has been rentmg a room ﬁom Mr. Tavares for over ﬁve (5) years

: rnamtalmng,th;e,stalrcase,ﬂand permlttmg the stalrcase'to ex1st in an unsafe and dangerous condi

o BACKGROUND

il'3; 2010 around 10 OOpm plamtlff shpped and fell ona banana or plantain pee

erlor stalrcase '1n the‘Buxldmg, gomg from the fourth ﬂoor to the ﬁfth floor.

Plaintlff , ,
o S INDEX NO. 116797/10
f f -agamst- :
P ' ~ MOTION SEQ. NQ. 002
, 470 AUDUBON AVE CORP ‘
'f, ’4' Defendant
The ’un‘lbered 1-10 were consndered on thls motlon for summa jud ment:
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ln_] uries

New

: York New York (Bulldmg), owned by defendant 470 Audubon Ave Corp Plaintiff resides in the

: Bu1ld1ng, 1n an apartmenton the ﬁfth ﬂoor Mano Tavares is the tenant of record of such aparthrent and

1, on the

tion.
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i the afﬁdav1t of Mr Taveras and the afﬁdav1t of a profess1onal hcensed englneer Robert L.

Netie

1986) Plamtlff testified tha there was g”: ] ’bage on the ﬁrst step on the stalrs leadlng from the fourth

In oppo ition, pl"ain ffargues thatf defe‘nda'ntha's ffailed to make a prz’ma facie entitlement to -

: Judgment as a matter of law. In support of i 1ts opposmon plalntlff proffers inter alia, his own affidavit,

e he fell,
ice.

nd the

rs where

ilding

vl Here no‘evrdence hasf been presented to demonstrate that defendant had e1ther actual or
general
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; plalntlff . e r -

* did not see any fo

- lf abnormahtles,ﬁ

i 'Supenntendent ~

: ﬂoor to the ﬁfth ﬂoor of the Bulldmg, consxstmg of rice, beans, paper, and banana or plantaln peels See

"‘,'Polacco Afﬁrrnatlof‘ Exh E Plamtlft’s Dep at 42 14-43 9 Plamtlff clearly testified that the alleged

i ! on whrch he shpped and fell Was the peel See zd at 44 14 17. Asto actual

f'Supermtendent Mendez testlﬁed that 1n hlS 16 years of employment as the

| supermtendent of the Bulldmg, he never recelved any complalnts about garbage or dirt on the stalrs See

Dep at }23 16 22 Moreover whlle plarntlff testrﬁed that about a year before his

) Mr avares about garbage on the starrs attractlng mice, plalntlff concedes

o de ndant about any garbage conchtlon See zd Exh. E Plaintiff’s Dep at

1s=clear~ thatdefendant d1d not have actual notrce of the alleged dangerous

"Condiitijon., L

To demonstrate that defendant had constructlve notlce of the dangerous condition, “a defect must

d 1t must exrst for a sufﬁment length of tlme pnor to the accident to perm1t

(o] dlSCOVCI' and remedy 1t v See Gordon 67 NY2d at 837. At his deposmon

at, on the day of hlS accldent as he was leavmg for work in the mormng, he

0 thefsteps where h1s accldent occurred Plamtlff testlﬁed that the first tlme he

' c1garette butts or trssues are found he corrects it by plckmg them up.

ndez s last check each day is at 8 OOpm See id., Exh. J Mendez’s Dep. at 15 4-16.

,Supermtendent Men ez further tesnﬁed that on an average day, he. checks the stairs five times. | Id at

t{’has estabhshed that 1t d1d not have elther actual or constructlve notlce of
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As def ,dant has met 1ts,'burden the burden shlfts to plarntrff to demonstrate by admissible

“evider e,"”that there are matenal 1ssues of fact precludrng the grantmg of summary judgment. However,

despxt :‘ plarntlff’ ,umc;roujs 'argu‘tnents:rn;;oppqsltron; plamtlff has failed to meet his burden, and this

Plarntlff argues, 1n opposrtlon, that defendant falled to clean the stalrs, and allowed the recumng

: o "accumulatlon of garbage on the stalrs where plamtrff shpped and fell, in violation of the State of New




e In ‘yits:opposmon, plarntlff k'also proffers the affidavit of Engineer Schwartzberg, who opines that
defendant’ s faihire to éafﬁxf{'lightﬁXtures above the stair\:if"ay,’ proper Violates the New York City

‘ Admmlstratlve Code ?.(Admlmstratlve Code) § 27-381 Plamtlff’ s afﬁdav1t in support of his opposition

e 'fthe codes were enactedafter the constructlon of the Burldmg In support defendant proffers inter alia,
| the afﬁdav1t of Steven P1etropaolo a 11censed profess1ona1 englneer who opines that the stairs in the

'Bulldlng, constructed in 1924 comphed wﬁh the C1ty of New York Bulldmg Code pubhshed in 1926




’ Theydo niot relate to the construction of the building;

. ‘Housing Maintenance.
}tenanceof thérrpremises » '»T 0W7’l of Conklin Supreme Court, Broome
690. f‘ovember 5, 1999 Motlon Term Dec1s1on and Order dated November 12,

nklin the code was apphed to the bulldmg only in relatlon to mamtenance of such

o otes’that plamtlff 01ted thls unreported dec151on w1thout providing a copy to the
oy om thefportlon of the demsmn quoted by plamtlff the court was unable to review

Cw
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T ”apply to the Burldlng,,

: “ has estabhshed th; 1

,to;entervgw dgment i

burldmg Thus the onlyycase rehed upon by plarntrff in support of 1ts argument that the subject codes

1s;’ apphcable to. subsequently enacted codes only 1n relatron to the mamtenance of

o a burldlng.: Here lamtlff q oes ’not contend that defendant vrolated such codes by farhng to maintain the

. clearly testrf' € Tous « ondrtron wa the banana or plantam peel on Wthh he stepped and

| "not on the Iack of V lip protectlon on the statrs or the condltlon of the risers and treads. It is noted

: *}gthat 1n' ,ppos on, plamtlff 'farled to supply an afﬁdavrt by an expert Wthh 1ndrcated that plamtlft’s fall

hp protectlon on the starrs or the condltlon of the risers and treads or that

E at'such contnb _ed to plai 1ff's fall Rather Engmeer Schwartzberg merely opines that the lack of antr-

’ *shp protectron,,and e condltron of the nsers and treads vrolate certam code provrsrons As defendant

"had"no notrce of such peel Wthh caused plamtlff to shp and fall, and plaintiff has

ssue of fact defendant s motron for summary Judgment of dismissal is granted.

- fzf : ‘summary Judgment is granted and the Clerk is directed

avor of efendant and 1t is further :




ORDERED th k‘at'k w1thm 30 days of entry, defendant shall serve a copy of thls decision/order upon
o ~’ f,plamtlff w1th notlce of entry

ThlS constltutes ,the dec1s1on/order of the Court
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