Seldon v Crow

2014 NY Slip Op 30135(U)

January 17, 2014

Supreme Court, New York County

Docket Number: 103760/12

Judge: Doris Ling-Cohan

Cases posted with a "30000" identifier, i.e., 2013 NY
Slip Op 30001(U), are republished from various state
and local government websites. These include the New
York State Unified Court System's E-Courts Service,
and the Bronx County Clerk's office.

This opinion is uncorrected and not selected for official
publication.




[’?CATT ON 1222014

" SUPREME COURT OF THE STATE OF NEW YORK NEW YORK COUNTY

, CHEYENNE CROW and IRINA BORISENKO

PRESENT Hon Dorls ng»Cohan, Justlce ,‘

PHILIP SELDON EERISER
: Plaintiff,
-against- ‘

Defendants S

it Part 36

- INDEX NO. 103760/12

MOTION SEQ. NO. 00

~ The following paper's,‘numbered 1-9 'we're'cons;deredfbx‘i'this motion to dismiss/cross-motions to compel:

o C ross-Motlons

PAPERS

Notice of Motion/Order to Show Cause, — Affidava- )ithtfs _E_ m k
Answering Affidavits — Exhibits . i

Interim Order dated July 15,2013
Responses to Interim Order

mu—z,g_zg%
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9,10, 11

4,5,6,7

, Upon the foregomg papers, defendants motion tomdﬂd’li@m@ﬁle@e, plamtlff’ S cross-motlon

' give remedy for unrequited love and broken hearts

' ‘New York County 1993). Here itis strongly suggested that the plamtlfi

to compel party deposmons and plamnff’ s cross-moUons to mrer alza

-with thelr separate lives and terminate all contact wﬁheach cher fmm t

‘one, tax its resources severely.

photographs and an Easy Boy:reclmer” are decided as indicated below.

compel thc return 36 000

It is noted that, while “[c]ourts can deal appropriately with broken contracts and broken legs...[i]t cannot

Sanders V. Rosen

precious court resources to relive the drama of a broken relationship. TH

suffered a 175 million dollar budget cut in 2011, from which it still has

159 MlSC 2d. 563 (Sup Court

and defendants move forward .
uspéintfoﬁvard, and vr'loytius'e o
Le New York State Co’urtéyhaVe

not recovered; cases such as this

) A’svprovided in the summons with notice dated September 12, 2012, plailntiff commericed this case‘

‘(without'the assistance of counsel?% against defendants (who also have ctppeared without the assistance

- of counsel), seeking $30 million in ’damages and assexfting claims for defamatzon hbel slander, invasion

- of privacy, intentional infliction of emotional distress, alienation of affeq

trespass, computer trespass, destruction of intellectual property, theft of

rtion and friendship, criminal -

36,000 photographs, grand

larceny, criminal mischief, theft of intellectual property, perjury, false asrest, filing of a false instrument,

I See New York County Lawyers Association report, approved
hitps://www. nvcla orgfsxteFlles/PubhcatlonsiPubhcatlonsl475 0.pd

13

on August 11, 2011.

2 1t is noted that plaintiff is represcnted by counsel on kdefendan

s’ counterclaims:
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fraud, and fraud upon the court. 'While plaintiff sues for $30 mllhon 1n

court that “defendants are basically indigent and if I were awarded the

AEH

damages he also asserts to the

illions of dollars by ajury., the :

likelihood of ever collecting is unlikely”. Letter of Ph111p Seldon Augdst 10, 2013 at 3

This case is one of at least four (4) actions commeneedby plaintiff agaipst the within defendants, all

seeking virtually identical relief. The caSe of Philip Seldon,v.y Cheyenng Crow, “John ‘Mike’ Doe”

“John ‘Doctor’ Doe”, John ‘Irina’ Doe”,

order dated Apriyl 9,2013, as plaintiff failed to prove that this court had

index'n,umber 1j0520f)/ 11, was dlSIl’llSSed by this court by

personal Jurrsdlctlon over

defendant Crow. The case of Philip Seldon v. Cheyenne Crow, index number 101 656/2012 was

dismissed by order dated July 31, 2012, by the Hon. Eileen Rakower after a hearlng, based upon

improper service of the pleadlngs By order dated December 12, 2013

affirmed by the Appellate Division, First Department. ‘Seldon V. C"O,,W" ___

Iustrce Rakower s order was

AD3d

2013WL6500696 (1 Dept 2013). The case of Philip Seldon v. Irina Bgrisenko, indexfnumber

106093/2011, was also dismissed, after a traverse hearing before a Specral Referee; a motion to

reinstate such case after dismissal, was denied by the Honorable Manue

6,2013.

17J. Mendez,f by order datedMay

According to defendants, plaintiff recently commenced a new Federal Court action against

them in Phoenix, Arizona, for the exact claims previously dismissed in this court. ,See July 25,2013

Letter from Defendants.

Additionally, this case is one of more than 100 lawsuits in this court, co;nmenced by plaintiff Philig

Seldon, against gver 160 defendants, as reﬂected in the court’s'cor'nputer’ records. Recently, by

decision/order dated October 1 1 2012, in the case of Seldon V. Lewzs Brisbois, Bisgaard & Smith, LLP,

index number 1119156/2010, the Hon. Paul Wooten determrned that pla intiff was “a vexatious

htlgator .

‘While Justice Wooten demed the defendants’ vrequest to enjoin plaintiff “from commencingi

any further litigations against anyone within the State of New York Without ﬁrSt obtaining leave of :the

Court”, Justice Wooten did enjoin plaintiff “from filing and serving any

litigation papers on the

defendants in [such] matter [Lewis, Brisbois Bisgaard & Smlth LLP and 'Wilson,i Elser, Moskowitz,

Edelman & Dicker]”.3
revenge See Revenge 101: Don’t Get Mad, Get to Class: New York' N

Apparently, plaintiff has taught a’course entitled “Getting Even”, to exact

ght school offers 1nstruct10n on

strlkmg bac. But don’t forget libel i insurance. You mrght want to geta lawyer lmed up now, Los

? There may be other lawsuits, initiated by plaintiff in this State[s courts. As it is undisputed
that plaintiff recently sued defendants in Arizona Federal Court, h1s mahy lawsuits are hardly restricted

to the Supreme Court, New York County.
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Angeles Times, October 1, 1995,

http://articles. latrmes com/1995-10- Ol/news/mn—S 1957 l nlght—school.‘ | §

Prior to the commencement of this lawsuit, it appears that plaintiff and defendant Irina Borisenko were

in an intimate relationship. Defendant Cheyenne Crow isdefenda’nt Irin

a Borisenko’s current fiancé,

According to defendants, and not disputed by plaintiff, defendant Cheygnne: CrowVCurr'ently resides in

Washington DC and defendant Irina Borisenko currently lives in Europe,

2010.

and has lived there since April

Before this court is pro se defendants’ motion to enjoin plaintiff from harassing de:fendants and to’

dismiss this case, as well as to quash the notice of depositions served up
along with dismissal, defendants seek that plaintiff be ordered to “stop h
telephone, email, Internet postings and 800# soflicitation...[and] to stop 3
harassrnents agalnst the defendants” [Order to Show Cause' at2] ’In' re
on the counterclaims, has cross- moved to, inter alia, compel the dep051t
pro se, has also filed a cross-motion, which seeks to compel “the return
Easy Boy recliner” and for sanctions against defendants for alleged frivd

130.1.1.

on defendants. Specifically,
arassment to defendants via

11 stalking and menacing
sponse | plaintiff, by his cOunsel
jons of defendants Plarnt1ff
pf 36,000 photographs and an

lous conduct, pursuant to Rule

In seeking dismissal, defendants 'argue that this case is baseless and frivdlous. In essence, defendants are

moving to dismiss pursuant to CPLR §3211(a)(7), based upon the failur¢ to state a cause of action. .

On a motion to dismiss pursuant to CPLR §3211(a)(7) for :failure to stat¢ a cause Of action, the movant

has the burden to demonstrate that, based upon the four corners of the cg mplaint fliberallyconstrned yin ,

favor of the plaintiff, the pleading states no legally cognizable cause of tItion' Leonv Martinez, 84

NY2d 83, 87-88 (1994). Howe\;'er, CPLR §3013 provides that “[s]tate

nts in a pleadlng shall be

sufficiently particular to give the courtr and parties'notice 'of the transactlons occurrences, or series of

transactions or occurrences, intended to be proved and the material elem
defense.”

clearly contradicted by documentary evidence are not entitled to such co

:nts of each cause of action yor :

Factual allegations that consist of bare legal conclusions, or tlrt are inherently incredible or

sideration (see Caniglia v.

Chicago Tribune-New York News Syndicate, Inc., 204 AD2d 233 [1*De pt 1994]). If the allegations are

not “sufficiently particular to give the court and parties notice of the tran sactions intended to be proved

and the material element of each cause of action”, the cause of action will be dismissed. See Catli, 40




AD2d'at 715. Based upon such standard, as explained below, plaintiff’s claims for,defamation, ylibel,

slander, invasion of privacy, intentional infliction of emotional distress,|

alienation of affection and

friendship, criminal trespass, computer trespass, destruction of intellectyial property, theft of 36,000

photographs, grand larceny, criminal mischief, theft of intellectual property, perjury, false arrest, ﬁling’ of

a false instrument, fraud, and fraud upon the court, are defective on theif faee and, therefore, 'dismis'sa'l is

warranted.

Plaintiff’s claims for defamation, libel and slander are deﬁcient as the cpmplaint fails to contain the

“particular words complained of”, as required by CPLR §3016(a). Similarly, plaintiffs claims for fraud

and fraud upon the court are dismissed, as “the circumstances constitutii

detail”, as required. See CPLR §3016(b). Plaintiff’s claim for intention|

ng the wrong [are not] stated in

al infliction of emotional distress

must be dismissed, as plaintiff hasyfai'led to set forth in the complaint allegations of extreme and

outrageous conduct which intentionally or recklessly caused him severe

emotional distress. See Howell

v. New York Post Co., 81 NY2d 115 (1993); Dillon v. City of New York, 261 AD2d 34, 41 (1* Dept

1999). Additionally, pursuant to New York Civil Rights Act §80-A, ca

uses of action for alienation of

affection have been abolished; thus, plaintiffs claim for alienation of affection and friendship must be

dismissed.

As to plaintiff’s claim for “invasion of privacy”, there is no such a,ction’#ile cause of action in New

York. Moreover, plaintiff’s claims for criminal trespass, computer trespass, destruction of intellectual

property, theft of 36,000 photographs from his computer, grand larceny,

criminal mischief; theft of

intellectual property, perjury, false arrest, and the filing of a false instrunent are all criminal in nature,

and may not be pursued in this court. Thus, as plaintiff’s complaint failg to state a viable cause of action

against defendants, defendants’ motion to dismiss is granted and plaintiff’s motion to compel is deemed

moot.

Additionally, defendants’ counterclaims are deemed dismissed as defendants have spe'eiﬁcally asked

that this court sever and dismiss their counterclaims [§2a, Attachment tg Affidavit in Support];

admittedly, defendants are unable to pursue such claims, without defend

in Europe.

ant Irina Borisenko, who resides

Plaintiff’s eross-motion which seeks the return of '346,’000 phyotographs stolen from his computer and an

Easy Boy recliner and sanctions for frivolous conduct pursuant to Rule 130.1.1 is denied. As to the
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and plamtlff’ s cross-motlon is demed and it is further

e ‘upon plamtlff with YOBCKOf entry.

return of the Easy Boy recliner, such relief is not sought in the complamt Further, as to the return of the

photographs, no legal b_aSIS is supplied for the return of the photograph<

and, 51gn1ﬁcantiy, the summons

 with notice does not seek the return of photograpks father me’rely asserts “theft of 36, 000

photographs”. The court notes that, as stated by defendant Inna Bonsemko in her affidavit dated

January 19, 2012, in support of the issuance of a Famﬂy Court. Temporcnry Order of Protection, which

was granted, “Seldon was never authorized to have these photos ’, whig
doesn’t own any of [her] photos”. According to defendant Irina Boriser

all of [her] photos from his camera and computer. Seldon teld [her] he

h were of Irina Bonsenko, ~ and
Lko,’she“askcd Seldon to delete
had already deleted them”. Iris

Borisénko further asserted that “Seldon is causing me méntal pain and #ufferirig due to his stalking,

harassment, emails, internet pOStings, and illegal use of my photos”.

That portion of plaintiff’s motion which seeks sanctions based upon defendants’ alleged frivolous

conduct is denied, in this court’s discretion. However, given Judge Wo
plamtlff is a “vexatious litigator”, his litigation history, and coritinuéd ft

from commencing any lawsuits agamst the within defendants in any co

bten’s previous finding that
iviolous action, plaintiff is barred

irt, without permission of the

Administrative Judge. Plaintiff i is ordered to provide a copy of thls_ order to the Clerk’s Oﬁice on any

filing of a complaint, petition, motion, order to show cause, or any application as to the within

defendants, and must attach this order to all submissions, as the first exHibit.

Accordmgly, it is

‘ORDERED that defendants’ motion to dismiss is granted and the Clerk of thls Court is directed

to enter a judgment of d13m1ssal of the complamt and counterclalms without costs, upon proof of service

~ofa copy of this order upon plamuff with notice of entry, and it is ﬁthr

ORDERED that defendants counterclaims are severed and dismi
further
ORDERED that based upon the within dismissal, plamtlff’ s mot]

sed, without prejudice; it is

jon to compel is deemed moot

ORDERED that within 30 days of entry, defendants shail serve g copy of thisk‘dccision/ordér‘

LY

Dated: \
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