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The following papers, numbered 1 to __ were read on this motion to/for -------

PAPERS NUMBERED 

Notice of Motion/ Order to Show Cause - Affidavits - Exhibits ... 

Answering Affidavits Exhibits ------------~-

Replying Affidavits------------------

Cross-Motion: D Yes D No 

Upon the foregoing papers, it is ordered that this motion 

. w\th the an 

d 
·ded in accordance 

is ect 

nexed decision. 

Check one: cf(FINAL DISPOSITION 

Check if appropriate: DO NOT POST 

FILED 
JAN 212014 

NEW YORK 
COUNTY CLERK'S OFFICE 

J.S.C. 

NON-FINAL DISPOSITION 
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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK: Part 55 

------------------------------------------------------------------x 
In the Matter of the Application of 

JUAN HERNANDEZ, 

Petitioner, Index No. 401635/13 

For a Judgment Pursuant to Article 78 of the 
Civil Practice Laws and Rules and Claims 
Under the Executive Law and the 
Administrative Code of the City of New York, 

-against- FILED 
RAYMOND W. KELLY, NYC Police Commissioner 
and JONATHAN DAVID, Records Access Appeals 
Officer, 

JAN 212014 

Respondents. 
NEWYOAK 

COUNTY CLeAK'S OFFICE 

------------------------------------------------------------------x 
HON. CYNTIDA KERN, J.S.C. 

Recitation, as required by CPLR 2219(a), of the papers considered in the review of this motion 
for: 
~~~~~~~~~~~~~~~~~~ 

Papers ~umbered 

Notice of Motion and Affidavits Annexed.................................... 1 
Answering Affidavits and Cross Motion...................................... 2 
Affirmations in Opposition to Cross Motion................................ 3 
Replying Affidavits...................................................................... 4 
Exhibits...................................................................................... 5 

Petitioner Juan Hernandez commenced the instant proceedin ~ pursuant to Article 78 of 

the Civil Practice Law & Rules ("CPLR") challenging respondents 1 :.aymond W. Kelly, NYC 

Police Commissioner and Jonathan David, Records Access Appeals Officer's (hereinafter 

"respondents") partial denial of petitioner's request for certain mater als under the Freedom of 

Information Law ("FOIL"). Respondent cross-moves to dismiss the 1:>etition. For the reasons set 
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forth below, respondents' cross-motion to dismiss the petition is ted and the petition is 

"any and all documents" relating to his criminal matter and approx mately 53 categories of 

records, including "anything else" that may pertain to petitioner's c ·minal case. In July 1994, 

petitioner again sought access under FOIL to twenty-seven specific categories of records and 

"[a]ll other records, papers, docwnents and evidence relating to thi case which would assist in 

the preparing of an adequate defense." By letter dated August 2, I 4, petitioner again sought 

access under FOIL to "any and all documents relating to indictment number 13308/92" and listed 

thirty categories of records. Petitioner again sought these records · requests dated March 31, 

1995 and July 11, 1995. 

By letter dated July 26, 1995, respondent acknowledged rec ipt of petitioner's letter dated 

July 11, 1995 and informed petitioner that additional identifying inf'l rmation was necessary in 

order to process his FOIL request. Instead of providing the request information, on December 

1, 1995, petitioner commenced an Article 78 proceeding in which titioner sought access to the 

aforementioned records and challenged respondents' lack ofrespons to some of petitioner's 

requests. On or about March 14, 1996, Justice Walter Schack.man d smissed the proceeding on 

the ground that petitioner failed to exhaust his administrative remedi s. Additionally, Justice 

Schackman ordered and directed respondents to respond to petitione · in writing within sixty days 

of receipt of petitioner's identifying information, if such was satisfac ory. 
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By letter dated May 22, 2013, petitioner again sought acce to four categories of records 

related to his arrest and conviction pursuant to FOIL. By letter dat d June 10, 2013, the Records 

Access Officer ("RAO") acknowledged receipt of petitioner's req st and provided an estimate 

as to when a determination would be issued. Additionally, the RA informed petitioner that the 

letter was not a denial of his FOIL request and that if his request w re to be denied, in whole or 

in part, petitioner would be advised in writing of the reasons for an denial and of the name and 

address of the Records Access Appeals Officer ("RAAO"). By lett r dated July 15, 2013 sent to 

respondent Kelly, petitioner purported to appeal what he deemed a rnstructive denial of his 

FOIL request. By letter dated August 14, 2013, the RAO granted p~titioner's request, in part, 

and provided access to the arrest report and two vouchers, with red tions. Additionally, by 

letter dated August 15, 2013, the RAAO informed petitioner that hi purported appeal, dated July 

15, 2013, was premature as his request had not yet been denied by t e RAO at that time. 

By letter dated August 19, 2013, petitioner appealed the RA 's August 14, 2013 

detennination, acknowledging receipt of the RA O's letter as well as the four pages of documents 

that were provided to him and advised the RAAO that he had filed Article 78 petition and was 

awaiting an index number. Petitioner then commenced the instant p oceeding on September 13, 

2013 by filing an Order to Show Cause and Verified Petition. 

In the instant action, the petition must be denied as prematur~ as petitioner has failed to 

exhaust his administrative remedies. '"It is hombook law that one wio objects to the act of an 

administrative agency must exhaust available administrative remedi before being permitted to 

litigate in a court oflaw ... " Watergate 1/ Apts v. Buffalo Sewer Auth. 46 N.Y.2d 52, 57 (1978). 

In the FOIL context, it is well-settled that administrative remedies considered exhausted only 
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... 
after the agency has completed the FOIL request and has rendered ~ final adverse determination 

of any administrative appeal of that request. See Braxton v. Co+ion. NYC Police Dept., 283 

A.D.2d 253 (1st Dept 200 I). Here, petitioner commenced the instart Article 78 proceeding while 

he was still awaiting a final determination from the RA.AO on his ~inistrative appeal. 

Therefore, the petition must be denied as premature. 

Accordingly, respondents' cross~motion to dismiss the petit on is granted and the petition 

is denied. The petition is hereby dismissed in its entirety. This co titutes the decision and order 

of the court. 

Enter: ---+-__...;:;e--'-__;:..-----
J.s.c. 

I LED 
JAN 212014 

NEW YORK 
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