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SUPREME COURT OF THE STATE OF NEW YORK 
NEW YORK COUNTY 

PRESENT: t..OU1s B. YORK PART 

JS Justice . .c. 
INDEX NO.//() Cf S7--doc1'] c ' &!(//?'? bVJ J/70/lSOrsJ?1/1 LLC 

·V· MOTION DATE ___ _ 

Jdl/el! /& ./l- l!z-crs ;TA.e-. . 
The following papers, numbered 1 to __ , were read on th;s motion tolier--"-(ft=<l=«J..~dl...:..:u=--~---1+-4.-'J,<_J __ t_i'~w/f_(_A._~~f-+· ...._·=t~/._,~_A_11 

MOTION SEQ. NO. .g 

Notice of Motion/Order to Show Cause - Affidavits - Exhibits '-------- I No(s)., ____ _ 

Answering Affidavits - Exhibits----------------
Replying Affidavits ___________________ _ 

Upon the foregoing papers, it is ordered that this motion is 

Dated: ~/ ·1 / f Lf 
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COURT OF ~HE STATE OF NEW YORK 
COUNTY OF NEW YORK: IAS PART 2 

COLUMBUS PONSORSHIP, LLC, 

Pla iff, 

against-

- -- ----x 

MILLENIA PARTNERS, LLC, ALAN GINSBURG, 
MILLENIA GALLERY, LLC, MILLENIA FINE 
ART ION, MILLENIA FIKE ART, 
NORAM-LLC and NORAM-AGH, LLC 

Defendants. 

-- --- - --- -- -- -x 
A/R RETAIL, LLC, 

Plaintif , 

-agaicist 

MILLENLZ'i PARTNERS, LLC, /a MILLENIA 
FI ART COLLECTION, ALAN GINSBURG,f!' • • ·e 0 MILLENIA GALLERY, LLC, MILLENIA FI~~~ 
COLLECTION, MILLENIA FINE ART, NOBAM-LLC 
and NORAM-AGH, LLC, Ft:B 1 3 2014 

De s. NEW YORK 

DSCISION AND 
ORDER 

I No. 
110957/2009 

Index No. 
113412/2009 

COUNTY CLERK'S OFRCf: ..... 
-- -- -- ---x 

Louis B. York, J.: 

In t s conscl action seeking monies for unpa rent, 

(1) defendants move to vacate this court's Ma 6, 2013 orde 

(Order), which struck defendan~s' answer and granted aintif f s a 

defau t judgment (mot on s no. 008), to stay any 

st and vacate the not of issue as Lhere s out ing 
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discovery;: (2) defendant Alan Ginsburg (Ginsburg) moves to renew 

and reargue the October 22, 2012 decision and order of this court 

(the Decision), in which the court denied Ginsburg's motion for 

partial summary judgment (motion sequence no. 009); and (3) 

plaintiffs Columbus Sponsorship, LLC (CS) and A/R Retail, LLC 

(A/R) cross-move to reargue the Decision to "correct" what 

plaintiffs believe to be "incorrect statements" made by the court 

concerning the doctrines of ratification and "two innocent 

parties." 

Defendants' motion to vacate default 

Defendants move to vacate the Order, pursuant to CPLR 5015 

(a) (1), on the ground that defendants can establish both a 

reasonable excuse for the default and a meritorious defense; 

pursuant to CPLR 5015 (a) (4), on the ground that defendants were 

never notified of the conference scheduled on March 6, 2013; and 

pursuant to 22 NYCRR 202.21 (e), to vacate the note of issue as 

discovery is not yet complete. 

"[T]o obtain relief from a judgment or order on the basis of 

an excusable default pursuant to CPLR 5015 (a) (1), the moving 

party must provide a reasonable excuse for the failure to appear 

and must further demonstrate that the case or defense has merit" 

(Carroll v Nostra Realty Corp., 54 AD3d 623, 623 [l"' Dept 

1 Although the Order was issued under index No.: 110957/2009, as the 
court noted in its October 22, 2012 Decision, "the two actions were joined for 
discovery and trial" (Kingsley aff, exhibit A at 3). 
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2008]). The dete nation of s a motion is within the 

discretion of Lhe court, and is based upon: "the l of the 

del , prejudice to he sing party, and the strong public 

policy in this State favoring the resolution of matters on the 

me s [c ations omitted]" ia v Ramos, AD3d 2014 s 

Op 001 7 3' 2014 WL 6 7 3 0 9 I * 1 [ 1 Dept Jan. 9, 2014]). 

According to de s' s ssion, de nts' counsel 

were unaware of the March 6, 2013 conference scheduled by he 

court, whi was posted on e-Track on ry 14, 2013, and, 

therefore, led o appea On thaL date, pursuant to the 

Order, de answer was stricken. 

The Order SLa es: 

default in appearing today's 
suanL to form StaLe's [sic] 202.27 

's [sic] Answer is stricken, plaintiff is 
judgment by default and pla iff may eed 

s. is matter is referred LO the 
Referee's Clerk to assign to a l Referee to r 

dee the L st enter judg~ent reon" 

(Stark aff, bit A at l). 

In their y papers, defendants' counsel, Jeffrey Stark 

and Robert C. Angelillo, e on defendants' excuse for the 

de t ailing t ir use of court rules and communications 

th the court and opposing counsel in order to remain rmed 

of court appearances. Defendants' counsel explain that their 

fai to ar at the March 6, 013 rence resulted from 

their office practice to "rel[y] on t entry its a torneys cf 
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cases, which es are then monitored by a centralized cal r 

clerk" llilo aff, <JI 8) Yet, accor to nts' 

s~bmission, there was an ine ting on ~he court's website, 

in the New York Law Journal, effective February 9, 2013: 

"there appeared a sentence a~ the of ~he notice 
stat that 'Notifications o various deve opments and 
scheduling on ing cases are not [sic] onger sen~ 
by the court by regular mail.' [citations ttedJ " 

(Stark aff, JI 3). 

Accordi:-19 to de ts' counsel, counsel were sed to 

sign up to the e-Track system. Yet, de s' counsel d n01: 

s up, and eads, as its excuse, law office failure, as they 

were "unaware of these notices did not si up e-Track or 

one of the other services on-line notification" 

(Angellilo aff, ~ 4). 

The court law o ce failure as a reasonable 

excuse for vacat a de :;_t ia, 2014 WIJ 67309 at 

Sarcona v J & J Air Container Sta., Inc., 111 d 914' 915 [2d 

Dept 2013]). In light of de s' counsels' detail 

rsonal explanations concern their lure to r at the 

erence on s one occasion, and the lack of j ce to 

plaintiffs, the court finds that this is an ade e excuse. 

With res to the se factor, the merits of thei 

defense, the issue raised the parties OD these motions is 

r Gi can be bound to a personal ranty, ich he 

4 
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did not sign, but which was signed, in his name, by his employee, 

Jeffrey Hall (Hall) . Hall also signed Ginsburg's name on two 

leases, which are at issue in this action. On their motion to 

vacate, defendants' counsel refers the court both to Ginsburg's 

affidavit in support of the motion to reargue and renew his 

motion for partial summary judgment, in which he argues that he 

is not personally liable on the guaranty, and to Hall's 

affidavit, in which he avers that he did not have the authority 

to sign Ginsburg's name to documents that purportedly bound 

Ginsburg personally to the guaranty. Thus, with these 

affidavits, Ginsburg supports his defense that Hall forged 

Ginsburg's name on the guaranty, undermining any finding of 

liability against Ginsburg personally. Since Ginsburg's 

submission raises a question of fact as to whether Hall had the 

authority to sign Ginsburg's name, Ginsburg has established a 

meritorious defense. Thus, finding in defendants' favor on both 

factors, the court grants defendants' motion to vacate the 

default. 

Motion to Reargue and Renew 

Ginsburg moves to renew and reargue the Decision denying 

Ginsburg's motion for partial summary judgment. In the Decision, 

this court, upon a finding of factual questions, denied 

Ginsburg's motion for summary judgment, in which he sought to 

dismiss the causes of action based on piercing the corporate 
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veil lter , and for Ginsburg's alle ach of he personal 

gc:a:::-arn::y. icnally, i that order, the court that 

burg cannot be "held bound an allegedly for guaranty 

based on the theory of rat f cation" (S_ark aff, exhibit A t 

10), and, li se, in t Jecision, e cour~ found that 

"[t]here were no financial losses sust by 'two innocent 

par~ies,' and that the con is not relevant in the present 

rcurnstances" (id. at 11). 

On his motion to reargue, Ginsburg ar s that the court 

stakenly supported its finding that there is a question of 

fact, al owing pla ntiffs' a s to pierce veil 

~O go forward, with cases that are in - e. to 

G those cases, unlike here, tenants al le y 

tted fraud at the ion of the leases in question 

ng false information to l ns argues 

that here, in contrast, a tiffs do cla t Ginsburg, 

the sole member of the corpo:-a te tenant, induced defendants to 

sign the eases at issue misrepresenting Lhe corporate ssets 

or its bus ss, or its intent t occupy the ses. In 

essence, Ginsburg argues this motion, as he a n his 

or motion, t in contract cases, a party must, in order 

to erce corporate veil, show not on y a breach, but Lhat 

the c e fo tself was used to mislead or def the 

and that, because n no of the 
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leases or guaranty until this lawsuit was , no such 

cla or e were set forth re. 

Pursuant to CPLR 2221 (d) ( ) , a rnoticn for leave to 

"s 11 be based upon matters f fact or law alle y 
overlooked or mis by the court 
dete ni the prior motion, but 11 not incl any 
matters of fact not of on the ior ~otion." 

A motion r a leave to reargue is not an rtunity to 

argue once in the "very questions previously deci ey v 

68 l-\D2d 558, 567 [1 979]); see also William P. 

Pahl Equip. v Kassis, 182 AD2d 22, 7 [ 1 1992] (a 

motion to reargue "is not desi o af fo unsuccessful 

y successive opportuni ies to reargue issues o ously 

ided") . 

The court denies t s motion, inding that Ginsbu 's 

characterization of cases t the court in the Decision 

s not accurate, and that the court d not sapprehend Lhe law 

on this point. Furthermore, Ginsburg is s ly ing forth t~e 

same arguments here that he made in his in ia motion for 

summary j nt. Ginsburg's counsel adffiits th t the 

ssion on that they "made same point" on the 

original mot on (see memorandum f law on lf of de t 

Alan G rg in support o his motion for rea and re:c:.e~v.ral 

at 3-4) his motion is den ed. 

On his motion to renew, Gins laims ~o offer " facts 
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to challenge this court's denial of his motion to dismiss A/R's 

claim against him on the allegedly forged guaranty. Pursuant to 

CPLR 2221 (e) (2) and (3), a motion to renew requires the movant 

to show "new facts not offered on the prior motion that would 

change the prior determination" as well as a "reasonable 

justification for the failure to present such facts on the prior 

motion." "A motion 'to renew is not a second chance freely given 

to parties who have not exercised due diligence in making their 

first factual presentation' [citations omitted]" (Sobin v 

Tylutki, 59 AD3d 701, 702 [2d Dept 2009]). 

On the renewal motion, Ginsburg provides his responses to 

plaintiffs' fifth notice for discovery and inspection, which were 

outstanding at the time of the court's Order, as well as an 

affidavit from Hall. Ginsburg argues that these new documents 

provide the court with informat~on that would permit a reversal 

of its denial of his motion. Specifically, Ginsburg argues that 

his responses to paragraphs "9" and "10" of plaintiffs' fifth 

notice for discovery and inspection, which demanded: "[t]o the 

extent not already produced, documents on which Hall signed or is 

suspected to have signed Ginsburg's name, including, without 

limitation, leases, tax documents, correspondence, agreements 

and/or documents relating to charity events" and "[t]o the extent 

nol already produced, agreements signed by Hall in his own name 

or in Ginsburg's name, that bound or purported to bind, Millenia, 

8 

[* 9]



Ginsbu or of Ginsburg's compa es," show that defendants 

no documents '' whi Hal dly si nsburg's name 

which were not sequent y ated by Ginsburg" (Stark 

aff, <JI l 7) . 

sburg further offers an a t, signed by Hall, which, 

according to Ginsbu , "confirms that a gh [Hall] si many 

documents on lf of t Gallery, 'Alan Gins g never 

aut ized me to sign his name to any document which bound him 

personally'" (Stark aff at 7, Hall aff, <JI 7). 

avers: 

Hall fur-ther 

"The stances which I did so - t guaranties of the three 

Gal ery car leases and the guaranty of the A/R retail lease -

were each wit an's e or authority - as I p sly 

test f ied tat~on omitted]. Also, I signed the lease documents 

in issue wi out A an's know] or If 

(id.) 

In opposition to Ginsburg's renewa motion 1 aintiff s 

argue that: (1) Halls' test contained in the af f t is 

tailored to overcome issues rais in the Decision, it 

cont cts his osition test (2) Gin 's motion 

fails to of fer any explana ion as to the Hall aff i was 

not, or could not, have been presented on the initial motion for 

sumrnary j P'aintiffs ~urther argue that there is 

scovery that ne to be completed conce ~all's signing of 

9 
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the guaranty. 

The court denies Ginsburg's motion to renew, as Ginsburg has 

offered no sufficient explanation as to why this information was 

not included on the original motion. Ginsburg argues that he 

submits these documents now, because they are in response to the 

court's October 22nd finding: "even if Hall has signed Ginsburg's 

name in his place on the lease agreement, he may have authority 

to do so . and further discovery is necessary to determine 

whether it was indeed the case" (Kingsley aff, exhibit A at 9-

10) . Yet, these "new" facts offered by Ginsburg were apparently 

within his control during the life of this litigation and, thus, 

could have been, and, in fact, were, provided by him in his 

original motion papers. Any questions concerning Hall's 

authority with respect to both Millenia and Ginsburg, and any 

actions he took wit0 respect to that authority, were in 

contention on Ginsburg's initial motion and the court's finding 

was simply a response to the parties' submissions. Additionally, 

on this motion to renew, Ginsburg admits that these facts were 

already known to plaintiffs, as Hall testified to them at his 

deposition (see reply affirmation in support of Alan Ginsburg's 

motion for reargument and renewal at 6 ["as he swore at his 

deposition, the Hall affidavit states . ."]). There are no 

grounds provided for the court to find otherwise. 

Further, that the parties argue about the consistency of 

10 
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Hall's statements conce ivhet 2::' he rmed Gin 

the leases and the guaranty does not warrant of 

renewal. The court acknowl in the Decis ,__ there ex:!..st 

questions of fact concern Hall's authority, and t the 

parties may cont to engage in scovery on this point. 

as pla 

on this 

iffs argue, there continue to outs ng 

int, the discovery en this issue may be completed. 

Plaintiffs cross-move for l ave to reargue on the 

If, 

s 

t the court, in what the plaintiffs believe to be dicta, made 

the erroneous and unnecessary statements; "[Ginsburg] cannot be 

bound by an a.ll y forged Guaranty sed upon the theory of 

rati ication," and the "two ;nnocent parties" doctrine does 

not apply. The court denies this motion. on review of the 

rs, the court does not find that, on s point, it 

overlooked or 

Acco 

sappreh 

y, is 

ORDE?.ED that de 

matters of fact or law. 

s' motion to vacate the default 

judgment and the note of issLle ion s no. 008) 

and is further 

s 

ORDERED that defendant shal serve a copy of this order with 

notice of entry on the Coun Clerk (Room 1418) and ucon the 

T al rt Office (Room 158); and it is ~urther 

ORDERED that defendan Alan Ginsbu 's motion for 

and renewal (motion s ce no. 009) is denied; and it is 

11 
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further 

ORDERED that plaintiffs Columbus Sponsorship, LLC and A/R 

Retail, LLC's cross motion for reargument is denied; and it is 

further 

ORDERED that the parties are 
"'' ........ r:,' ~" ; ~ 

conference in Room 't' «), on ,...~>I ~) , 
! 

Dated: 

12 

directed to appear for a status 

r, . ,,) 
2014 at ~· p.m. 

J.S.C. 

--f_/i Jf• J-V _ 
\j 

Fl LED 

. NEWYORK 
COUNTY CLERK'S OFFICF 
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