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Bcstway Carting, Inc. And Cha rlcs Virgilio, 

Defm?ants’ inotioi for s~rmiiiary judgiiient dismissing this actioii claims on the grounds 

that 1>laiiitilT did not sust;airi a “sei ious iiijurj ’* nithin the meailing of Insurance L m  $5012(d) 1s 

denied. 

In this action, plainiiff all ges that on April 15, 2010 she sustaiiied pcrsoiial iiijuries v.hcn 

her vehicle wzs in an accidait \vi111 defendants‘ I chicle. 

To prevail on 3 ii-iotioii foi summary judgment, the defendant has the initial burden to 

present coiiipetent evidence showing that the plaintiff has not suffercd a “serious injuiy” ( (ce  

Rodriguez 1’ (kildslein. 182 AD21. 396 [ 19921). Such evidence includes ‘-afiida\its or 

af‘fi rniatioi-is of medical experts P ho examined the plaintiff‘ and coiicludc that no objective 

medical filldings support tlie plaiiitifrs claim” (Shim 1’ i’at~ili7zciro, 1 AD3d 195, 197 [ l ”  Dept 

20031. quoling GIYIJSMI’L~H 1’ Tt/i.igrit, 268 AD2d 79, 84 [ I  ‘,‘ Dept 20001). Vv’liere there is ob jec t i \~  

proof of ill-jury. the defenduiit may meet his or hcr burden upon the submission of expert 

affidavits indicating that plaintiff’s iii.jurq’ was C ~ L I S ~ ~  by a pre-c.tirting condition and not the 

accident jF7,~ii.ringloc 1’ Go OM Ti, izc C’cri. Sen- , 76 AD3d 8 18 [ 1 Dept 201 01. citiug Poii1!7?ells I 

Pewz ,  4 NY3d 566 120053 I .  In order to establish prima facie enti’ileiiieiic to summarj jUdgnId1it 

cnc!cr the 9?/’ 80 c8i.egoi-j ofthi: ,tatute :? dcfe’i-ndar,t must prcivide medical evidence ofthe 
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I 
absmce of iiijurq precludicg 90 cays ofllorind actiiitq during the f’rrst 1 P O  days f d l ~ ~ i n g  thc 

accident ( E / K ~ s  1’ l V k ~ h k ~ l ~ ,  :!OOc/ PIY Slip Op 43 [ 1” De@]). Ilcweter. a ddcndant can establisli 

pririia facie entitlement tu ~~~n i i i i t i  ry juclgineiit on this category without n- edical evidence t.1, 

citing othei evidence, such as the plaintifl-s o n n  deposition testimony or records demonstrating 

tlial plaintilr‘was iiol prevented ti mi performing all of the sukstaiitia! acrivitics constituting 

customarq trial ly activities for tlie prescribed period ( id ). 

Once the defeiidaiit meets liis or her initial burden, the plaintiff rn~ist theii demonstrate a 

triablc issue offact as to whether he or she sustaiiied a serious injury (JL‘:’ Shim.  1 AD3d at 107). 

A plaintifys expert may prwide 1 qualitative assessinent that has ai1 ob-jectlve basis and 

compares p1aiiitiff.s liniitalions vI itli iiorrnal hnction in the context of the limb or body sjstem’s 

usc and p ipose ,  or a quan itativc assessment that assigns a numeric percentage to plaintiff’s loss 

ofrange of niotion (7ozwe ~ A v i s  K ~ M ~ R  C’nr S’j \., 98 KY2d 345, 350-35 1 [2002]). Further. 

irlicre tlie defendant has establisti XI a prc-existing condition, the plaintifi’s expert must addre 55 

causation (:le(’ Voleiitiii 17 Poinillo, 59 AD3d 184 [ l ”  Dept 20091: ,Cfylz 1’ Joseph. 32 AD3d 21 2, 

214 [ l’t Dept 20061). 

In tlie original aiid suppleiiiciital veriiied bill of particulars (exhs. C and D to moLiiig 

papers), plaintiff ciainis ce ivical mi lumbar spine injuries, right shoulder sprain. right ltnee 

strain, head aches and dj L /  i 11 e s s . 

[* 3]



dekndaiits submit the medica! rci~ords of Dr. Ushyarov oEM.U. Medica!, P.C. (cxh I) nho  

csaniined plaintiff 5 d q s  i Her th ,: accicleiit and continued to treat her thereaIter: thus. tli-.fcnd~nis 

provided pi o ~ f  of plaintiffs c~~iibl..'iiiporaneous exam in support of causation. Additionall). 

dekndants sitbinits plaintifl-s MI :LI reports l'roni IDF Medical Diagnostic, P.C. (esh J). records 

froin Hudson Valley Acupiinctur . (exh K) and records froin Melrose Chiropractic P.C. (csh L). 

Defendants also submit thc affirn I cd rcpor? of Dr. Bononio, a neurologisi who examined plaintiif' 

at dcl'ciidants' request on 51dl 23 2012 (exh G). Dr. Ronomo stated that lie rcvieued plaht i f f7~ 

medical records; he noted that plaintiff had dcgciierati\ e changes in her right knee, resolved 

muscles str,iiiis in other areas ancl no ncurologic disability, Additionall) defendants subliiit the 

report of nr. Naidich, a radio1ogi.t (exh F) mho read MRIs ofplaintiff s right knee, neck and 

cervical spine taken within a month of the accident: lie stated that plaintiff had degeneratil e. not 

traumatic cliajiges in her riglit knl:e and no post traumatic abnormalities Sn her licad/neck areas. 

Finally, defendants cite to plainti ~ f s  deposition testimony that she missed 30 daqs ol'worlc after 

the subject sccident and that no doctor advised her that she could not return to work or that any 

restrictions wou)d havc to lie plac xl on her ability to work. 

Rased on the foregcling, d Sendants have satisfied their burdcii of establishing prima facie 

did not suffer a sericlus iii-jury, and the burden shifts to plaintiff to raise a triablc 

factual question 8s tc> wiiethcr slit sustained a scrious ili-jury. 
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sigaificantlp in flexion, 40 dcgre:~ out o f a  norinai 60). Dr. Kotelskiy opincs that based o i l  h i j  

exmi. the medical histor) i~ro\ idI,:d by plaintiff and the nicdical rccords kc relied 011 (which 

xclude Dr. Ushyarok 's rccords \,/hich were submitted by defendants), plaintiff-s limitations \'+ere 

casualljr related to the subj :ct accident a d  are perinaneiit. 

Plaintiff also subm ts the ,iffirmed repoi-t ol' Dr. ieadon, the radiologist mho revieuecl 

pla ntifl-s ccrvical spine MIiI  a t ,  DF on 5/9/10 (exh C to opp). This report, u.hich notes a dis,: 

protrwion at G7-T1, does not rai ,e an issue of fact because Dr. 1,eaclon does not opine as to 

causation. Moreover, Dr. 1,eadori.s report of plaintifi-s right ltnce MRI, referenced in  parngrapii 

2 ~ l ' h i s  affirmation, was iiot attached. 

In reply, dcfendaiit: claim that Dr. Kotelskiy iiiiproperiy relied 01: Dr. Ushyaroc 's reccrds 

because plaintiff did not "supply $,worn copies of the MU Medical records" (aff., para 8 I .  

I Towever, il \I as defendant,; who ~wbniitted Dr.  Ushj  aro\ 's records in support of the motion. and 

thus plaintil'f can certainly .el'er to rccords that defeiidaiits haire put before the Court. 

Second, defendanls argue 1 hat Dr. Kotelskiy's failure to address the right knee reqiiircc, 

that the motion must be granted: 1 liis is without merit. Because plaintil'l' raised a triable isme 

vi it11 respec: to the iii-juries to her ~.:ervical and lumbar spine, the Court need not determine 

bkhethcr her olher clainied hjurie I met the threshold. See Lee 17 Cornell Universiiy. 113 i'i1I;ti 

466 976 N'I'S2d 8 5  11" D e ~ t  201 1). 

As defendants' neuioiogis 1 affirms that as a result of the accident p!aiihff at mos! 

incurred sprains that liave healed, i d  p1aii:tiKs neurologist affirms that ; h in t i f f  has range of 

nxoiion restiicr ions iis a r ~ x d t  trft I:: Sccicielit vi hich hc opiiizs ;ue pcr inm~ii t ,  the j c q r  li-i1!i>t 

decide which t:xpert to be!ir:.ve. 

. .  
nnts' intinil for S i in i inaq  ji~cigrnriit d i ~ m i ~ s i q  this actinn_ n'i + J ~ F  
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