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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK: PART 58 

----- -------- - ----x 
WILLIAM ELEFANTE, 

Plaintiff, 

-against-
Tndex No. 104367/11 

J.F. SHEA CONSTRUCTION, INC., 
SCHIAVONE CONSTRUCTION CO., LLC, and 
SK/\NSKA USA CIV:!:L NORTHEAST, INC., and 
METROPOLITAN TRANSIT AUTHORITY CAPITAL 
CONSTRUCTION CO., 

Defendants. 
------ ------- -------- -------- -------x 

Donna Mills, J. : 

In this action, pla iff seeks monetary damages for 

injuries he all y sustained while he was work~ng at a 

ccnstr~ction site. sti at ion, aintiff has discont 

act aga t S3-II Tunnel Constructors s /a J. Shea 

Construction, Inc., Schiavone Construction Co., LLC, and Skanska 

USA Civil Northeast, Inc. As such, the only remain defendant 

is Metropolitan ransit Authority ital Construction Co. 

(~1TP1.CC) • 

In this motion s number 004, p t ff moves to 

amend his ai t to add a tiona y defendants, and to 

s~rike ~TACC's answer. 

20l0, a nt ff was worki~g on ~he 

c struction the Number 7 Line Extension in Manha tan. While 

he was wor ng i a shaft, a ba of steel plates fell from above, 
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hj_m on t:re and injur 

Plairn::.iff' s aint asserts causes of act s 

in co::nrr.on-law igence, ations of Labor Law §§ 200, 240 (ll 

and 2 1 ! r \ 
\ 0 l ' and re superior. aintif f .::: r.ot rsue 

a re at s ior on s motion; thus, the cl 

is deemed abandoned (see e.g. Rather v CBS . , 68 d 49, 60 

[1st 2009 ; Freeford Ltd. v Pendleton, 53 AD3d 32, 41 [1st 

2008]). 

The note of issue has not yet been l 

Plaint ff seeks to amena la to nartv 
~ J 

defentants; he does n0t seek to amend to add any new causes of 

act The tional party defendants plaint ff seeks to 

are "a Consult:ant Construction Mana t Joint Ventu::::-e 

co'lsist of Hill International, :nc., Lemley Internat 1 
~, 

Inc., Henningson, Curham & cha son, P.C., and - ineers, 

Ir:c." sed Ar:iended la , 'lT l). Accardi to pla iff, 

"Hi l Interna iona , In ., Lemley International, Inc., 

on, Durham & Richardson, .C., and LiRo Inc., 

for~ed a Consultant Construction n Joint Venti..:re 

(hereinafter CCM) to a t . . with and on beha f of ~TACC" d.' 

'lT 7) . 

Amend.memt of Pleadings 

"Leave o ngs under CPLR 30 5 (b) 
sh d be freely on if 
:.here i l inq 

f t pr sed 
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amendment is palpably improper or 
insufficient as a matter of law. A party 
opposing leave to amend must overcome a heavy 
presumption of validity in favor of 
permitting amendment. Prejudice to warrant 
denial of leave to amend requires some 
indication that the defendant has been 
hindered in the preparation of their case or 
has been prevented from taking some measure 
in suppor-::: of their position [inter~al 

quotation marks and citations omitted]" 

(JVIcGhee v Odell, 96 AD3d 449, 450 [1st Dept 2012]) In order to 

conserve judicial resources, "examination of the underlying merit 

of the proposed amendment is mandated. Therefore, a motion for 

leave to amend a pleading must be supported by an affidavit of 

merits and evidentiary proof that could be considered upon a 

motion for summary :judqment [internal quotation ma!::-ks and 

citations omj_ t ted]" ( Zaid Theatre Corp. v Sona Rea_I ty Co. , 18 

AD3d 3'.:12, 355 [1st: Dept 2005]). In seeking amendment, a 

plaintiff need not establish the merits of the proposed 

allegations, but he must "show that the proffered amendment is 

not palpably insufficient or clearly devoid of merit" (JVIBIA Ins. 

Corp. v Greystone & Co., Inc., 74 AD3d 499, 500 [1st Dept 2010]; 

see also Miller v Cohen, 93 AD3d 424, 425 [ls-:: Dept 2012], ci_tj_,1g 

JVIBIA Ins.) . 

Plaintiff's counsel has failed to produce an affidavit 

of anyone with persona knowledge of the facts. 

"The affidavit of respondent's attorney s 
inadequate to support a motion for leave to 
file an amended answer. While leave to amend 
is to be freely given, upon such terms as may 
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be just (CPLR 30 5 1 subd. [b]), the affidav~_t 
notice of mot shoulci 

t ~ of the party hirnse f" 

(Leona . v Jvlessier, 32 AD2d 596, 596 

motion to a~end "s d be ied an f t from one 

with knowle of rl facts, not an attorney 

ack sud: know.l " (Polak v Schwenk, 15 AD2ci 1 :2, 43 [ Jd 

1985], citing Leonard Ho tal; see also JVJcDermot v llage 

of Jvlenands 1 74 AD2d 6 l, 661 [3d 980 ["the af t of 

pla iff's attorney s i e to support the cross 

motion for leave to serve an amended aint under the 

provisions of CPL?, 302 5 ( subd. [b} ) 11 
, ci ti Leonard tal) 

"Moreover, ~ p aint ~f must meet his or her burden o 

demonstrating that the sed amendments o the lai were 

not y nsuf fic~ent or pa~en~ly devoid o r't" (Zelezni 

v MSI ConsLc., Inc., SO AD3d 102 , 1025 [2d 2008]) 

P aintif 's papers on t s mcLion to amend a~e 

"insu icien-c as a matter of aw" (McGhee v Odell, 9E AD d at 

4 0) 1 and the t of motion which seeks leave to amend t~e 

int mus be denied. 

Strike the Answer 

Pla~Lnt ff' s e lleaes Lhat ~ACC's counsel 

\\ ce t~ully ccncea ff CM- 1 contract until three s 

before the s a e imitations had run. P a int ff' unsel 

lso accuses M~ACC' _ounsel of it, intenti all fai i 0 
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the CM-1 11 co~tract, disregarding j c2..a oc ss, and 

on v one failure to re t the 

SC request or the CM-13 1 contract in pla iff's f 

scove demand has been alle in this motion as a basis fer 

striking MTACC's answer. PlainL f has f ai ed to substan iate 

his accusations t M~ACC's couns 1 acted in a willfu 

contumacious wa , or i~ bad faith (see . g. Scorza v Pezza, 111 

drast 

916, 917 [2d 20~.3] a • ~ .c 
l . .L ~ "fa led to make a clear 

that the defendants' failure to comply t. the discove 

was willful or contumacious, as required to t 

re me of stri an answer"]; Thomas v McGuire Serv. 

. , 25:'.. AD2d 148, 148 [1st 1998] ["S riking ::.he answer 

here was an exercis of scretion whe ol iff s 

fa led ::.o me t their rden of s (de 's) conduct +-

be wilful or conLumacious"]). 

Therefore, the part of p a iff's motion which see s 

se for is ca.ut ior:.ed i::.tat y Jrt:l:e ad 
t ks on. e l l not olerated 
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~--------------------------------------.. 
striking MTACC's answer is denied. 

Accordingly, it is 

ORDERED that plaintiff's motion is denied. 

ENTER: 
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