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“FILED: KINGS COUNTY CLERK 03/2572014] : - TNDEX N0 012502/ 2012

NYSCEF DOC. NO. 123 . L ) RECEIVED. NYSCEF: 03/25/2014

At a Commercial Division Part 1, of the Supreme
Court of the State of New York, held in and for the
County of Kings, at the Courthouse, at Civic Center,
Brooklyn, New York, on the 25th day of March,

2014.
PRESENT:
HON. CAROLYN E. DEMAREST,
Justice. N
----------------------------------- X DECISION
RACHEL SIONY and DAVOUD AZAD BARDI., . AND
Plaintiffs, - ORDER
- against - o
RAHIM SIUNYKALIMI a/k/a DANNY SIONY : Index No. 14562/12
et al. .
Defendants.
----------------------- cmmmeeea--X _
The following papers numbered: ‘ NYSCEF
' Papers Numbered
Notice of Motion/Order to Show Cause/Petition/ | o 62-63 |
Cross Motion and Affidavits (Affirmations)Annexed
| Opposing Affidavits (Affirmations) \ o 7884
Reply Affidavits (Affirmations) =~ 3 | 88
Affidavits (Affirmations) '
Other Papers (Memoranda of Law, Sur-Reply) B 90-94, 98, 99, 105-107

Defendants move to dismiss the fifth, tenth, eleventh, ﬁfteen‘ih, sixteenth, eighteenth, and
nineteenth causes of action, to the extent that they pertain to property located at 2023 East 24
Street, Brooklyn, New Ydrk, pursuant to CPLR 3211(a)(1), (5), and (7), for failing to state a

cause of action, having a defense based upon documentary eVide_nce‘, and as barred by the statute

~of frauds. Further, defendants move to dismiss the first, fifth, tenth, eleventh, twelfth, thirteenth,

fourteenth, seven_teenth, eighteenth, nineteenth, and twentieth causes‘ of action as barred under
the clean hands doctrine. : ’ -
_ BACKGROUND
This action arises out of a dlspute among fam11y members that operated a real estate
business. Plaintiff Rachel Siony (“Rachel”) and defendant Danny Siony (“Danny”) are siblings
who worked with their sibling non—party Nathan Siony (“Nathan”), plaintiff Davoud Bardi

(“Davoud”), defendant Nazila Bardi (*‘Nazila”), Danny’s spouse, and counterclaim defendant
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. motion papers.
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Shirin Siony (“Shirin”), sibling of plain_tiff Rachel and the ex-wife of Davoud. After an earlier

dispute and litigation between the siblings invblvihg Nathan, von January 14, 2008, Justice

Michael A. Ambrosio so-ordered a stipulation of settlement (“Settlement”) that provided for the

distribution of 27 properties (Nathan Siony v Danny Siony, Sup Ct, Kings County, January 14,
2008, Ambrosio, J., index No. 36145/06). (‘)>n Oct.obcr 9, 2009, Danny, Naiila, Rachel, Shirin,
and Davoud entered into a Master Operating Agreemént (“Master Operating Agreement”) to
address their intentions with respect to the ownership and management of the properties
distributed in the Settlement. | | | -

" In the Second Amended Complaint (“Complaint”), plaintiffs allege that Rachel, Davoud,v
and Nazila (collectively, the “Partners’.;).entered into the Master Operating Agreement “to

291

formalize the ownership structure of the Partnership Property. HOWever, the complaint does not

. actuaily identify which properties are included in the purported “Partnership Property.” Although

the pgrties refer to the Master Operating Agreemeht in their motion papers, and it is an exhibit to
;chevcdmplaint, it was not included in the motion papers.” Further, the court takes judicial notice
that Schedule A to the Master Operating Agre_iement, which purport_édly identifies the companies
and propert«ies that are the subject of the Master Operating Agreement, was not electronically
filed with the Complaint and is not included i‘n the motion papers. Accordihgly, the court does
not have Schedule A to the Master Opérafcing Agreement. According to the Complaint, “[a] .
majority of the Properties were deeded in the nafne" of the .defenda..n‘t Holding Companies; the
remaindef were deeded in the name of individual Partners or listed the Partners’ interests on the
deeds.” | | |

As alleged in the complaint, in December of 2011, a dispute arose between Danny,

Shirin, Rachel and Nazila over the payment of salaries to Rachel and Shirin, salaried employees

_of the defendant operating companies Australian Open, LLC, Kensington Realty Services, Inc.,

and Maccabi Property Management, Inc. (collectively, “Operating Companies”). In January -
2012, Danny changed the locks on the partnership’s office and closed out any bank accounts to

which plaintiffs had access. A family member, non-party Yosef Soleimani (“Soleimani”), was

' As appears from the Amendment, Danny and Shirin also executed the Master Opefating
Agreement.

A cbmplete copy of the complaint, with attached exhibits, was not included in the




brougllt in to assiét in rnediating the dispute. AOn-February 6,2012, Danny purportedly told
Soleimani, “a fictitious story that [Danny] fal)ricated that Plaintiffs W_ére the targets of a criminal
investigation” and Soleinlani told Rachel, Davoud, and Shirin the pnrportedly fictitious story.
Rachel, Davoud, and Shirin were also purportedly told the story on February 7, 2012 by Danny
himself. On February 7, 2012, Danny purportedlykinsis;ced that Davoud and Rachel transfer their

twenty-percent ownership interest in the “Partnership Property” to Nazila “in trust.” “Danny and

- Soleimani insisted that the best,cou}se of action for the family was to place all Partnership

Property in Nazila’s namé for safe-keeping because some family members were facing possible
criminal proceedings, Davoud was suffermg from health i issues, ‘and the salary d1spute was
fomentmg mistrust” and that “the property would be retumed at a future. date.” Plaintiffs allege
that Danny and Soleimani continued to call plaintiffs in February to pressure them to transfer
their interests to Nazila and plaintiffs feared being locked out of the business.

On March 1, 2012, plaintiffs, Shirin, Danny and Nazila signed an Amendment to the
Master Operating Agreement (“Amendment”) which, in part, stated:

1. All Parties have signed the Méster Operating Agreement, as hereinabove,
- which includes several properties, a list of which is hereby annexed to and
" made a part of thls Amendment.?]

4. Rachel Siony, Shirin Siouny and Davoud Azad Bardi acknowledge that they
have transferred their respective shares to Nazila Bardi with respect to certain
LLCs, as listed herein, thereby making Nazila Bardi as the sole member of
those LLCs, constxtutmg 100% ownership.®!

On or about April 5, 2012, Solelmam contacted Rachel and revealed that Danny had lied about
the criminal investigation and fabricated the story. Plaintiffs allege that, between February and

" May of 2012, plaintiffs transferred ownership in several properties to Nazila or defendant Joshua

Siony (“Joshua”), son of Deinny and Nazila. The complaint also includes numerous allegations

that Danny sold and refinanced some of the propemes and kept the- proceeds for himself.

Plaintiffs allege that the property located at 2023 East 24" Street, Brooklyn NY (2023

Property”), “was left in trust for Rachel by her mother Miriam Taji Slony” (“Miriam”). Plaintiffs

* 3 The list of properties is not attached in the exhibit to the motion. .
* The list of “certain LL.Cs” is not attached in the exhibit to the motion.
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allege that the deed to the 2023 Prof)_erty was transferred to Nazila in 2012, “in reliance upon the
same fictitious story and misrepresentaticns made by Danny,” but the 2023 Property was not
subj ect to the Operating Agreement, and the transfer to Nazila was fraudulent. Plaintiffs allege
that Rachel has lived in the 2023 Property since 1985. |

. In support of their moﬁon, defendants argue that a search of the recording of deeds
establishes that Miriam never had title to the 2023 Prcperty and could, therefore, not “leave” the
property to Rachel. Further, General Obligations Law 5-703(1) requires that the transfer of real
property be in writing and plaintiffs ha\?e not (provided any writing to that effect. Accordingly,
defendants argue that'the fifth, tenth, eleventh, ﬁfteenth, s’ixteenth, eighteenth, and nineteenth
causes of actio.n ’ to the extent that they'pertain to the 2023 Property, be dismissed.

- Defendants further argue that, accordlng to the allegations in the complaint and spec1ﬁc

. representations by plaintiffs’ counsel on the record in open court, the plaintiffs transferred

property to Nazila for the purpose of avoiding a crrmlnal investigation. When asked by this court
for the basis of plaintiffs’ allegation of fraudulent inducement, on March 21, 2013, plaintiffs’
counsel stated: |

The inducement; Your honor - - there has been certain criminal issues within

the family and the threat was that FBI agents were coming and that they

needed to get the properties out of their name and move it over to Nazila much |

like Danny did. So, everybody all of a sudden got nervous. The FBI never

showed up but meanwhile they signed this [Amendment]. :
Defendants argue that the conveying of property with the intent to defraud, bars the plarntlffs

first, ﬁfth, tenth, eleventh, twelfth, thlrteenth, fourteenth, seventeenth, elghteenth, n1neteenth, and
twentieth causes of action® pursuant to the doctrine of unclean hands. |

In opposition to the motion, plaintiffs argue that the 2023 Property is deeded to 2023 East |
24" Street LLC and Rachel is the sole me.rnber of that LLC. Plaintiffs note that in the 2008 |
Settlement, the 2023 Property.Was referred to as being “separate-frvom the property owned by the ' |
“partnership” as Miriam, now deceased, was then living at the 2023 Property. Accordrngly,

5 The causes of action are, respectively, conversion, unjust enrichment, breach of -
fiduciary duty, conversion, fraudulent transfer, declaratory judgment, and constructive trust.

® The causes of action are, respectively, action to avoid contract, conversion, unjust
enrichment, breach of fiduciary duty, aiding and abetting of breach of fiduciary duty, fraudulent
inducement, fraud, declaratory judgment, declaratory Judgment constructive trust, and an
accounting.
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defendants have not established that Rachel does not ha\re‘an interest in the 2023 Property.
Plaintiffs also argue that property was not transferred in an attempt to defraud the courts or
credltors rather, they were coerced by their older brother Danny and the property was transferred
out of famrly loyalty. Further defendants answer regardmg the affirmative defense of unclean
hands is one sentence and does not contain any specific allegations to support the defense. Since
defendants filed an answer, little discovery has been completed, the defendants have not‘

submitted any affidavit by a person with knoWledge in support of their motion, and there are

issues of fact as to the basis for the transfers of property. Plaintiffs argue that defendants’ motion™

should be treated as a motion for summary judgment and issues of fact preclude dismissal.

 Plaintiffs also indicated their intention to move for leave to amend the Complaint to correct the

error regarding the description of Rachel’s interest in the 2023 Property, but no such motion has
been made. | |
ANALYSIS
Upon'review of the motion papers the defendants’ motion is denied without p'rejudice
as defendants have not provided this court with the entire complaint or complete copies of the
Master Operating Agreement or Amendment. Regardless of whether this motion is treated asa

motion to dismiss or for summary judgment, as defendants have filed an answer, the Master

Operating Agreement and Amendment are the most critical documents at issue in this action and '

are highly relevant to the motion. .
According to the parties and the language of the first page of the Amendment, plaintiffs

transferred “several propert1es and shares of “certain LLCs” to Na21la However, the lists of

those properties and shares were not attached to the motion papers despite the Amendment

1nd1cat1ng that they were annexed. Further neither party submitted the Master Operating
Agreement with the list of relevant propertles in support or opposition to the motion. While it is

noted that the plaintiff has apparently not e-filed the lists purportedly attached to the Master

Operating Agreement or Arnendrnent, despite the documents being included as exhibits to the

Complaint, defendants were signatories to the documents and they have not alleged that they are

not in possession of those dhcuments. Accordingly, defendants should have included those

documents in the motion. . ‘ '
Defendants argue that the plalntlffs purported conveyance of property bars the1r claims

and that Rachel never had an interest in the 2023 Property. However, it is premature to rule on



these issues as the transferrefi property at issue has not even been fully identified. Furth‘ér it is not
clear Whether the purportéd t;'ra'nsfer included membership in 2023 East 24" Street LLC which
appears to hold the deed to the 2023 Pfoperty in which, at one point, Rachel was the sole
member. . | | . N
| ~ CONCLUSION
' Accordingly, Defendants’ moﬁon to dismiss is denied witﬁout prejudice.
This constitutes the decisfon and order of the court. |

{

JS.C. s

HON, CAROLYN E. DEMAREST.




