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SUPREJvlE RT OF THF ST OF NE\V YORK 

~~QJJI\JTY_OF NEW '{ORK ........ --~----~--~~~~····--~"~--··-

Plaintiffs. 
-against-

305 RIVERSIDE CORP .. 
alk/a 305 RIVERSIDE DR. CORPORTATION. 

Defendant. 
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Plaintiffs move for an Order compelling Defendant, its principals, otliccrs. directors. 

agents. managers and/or employees to disclose evidence and or documents that Defendant did 

not provide in discovery or alternatively, for preclusion or such evidence and, or documents: and 

granting Plaintiffs such other and further relief this Court deems just and proper. 

In May 1998, Defendant 305 Riverside Dr. Corporation filed a Petition for High Income 

Rent Deregulation for 305 Riverside l lB, New York, NY 10025, from here on known as the 

subject premises, which was granted by the DHCR. Plaintiffs Justin Cohen and Olivia Serafini-

Sauli entered into a non rent stabilized lease v»ith the Defendant in 2010 for the subject premises. 

Ii1 2012, Plaintiffs filed a la\\ suit against Defendanl. They alleged that because Dcfcndanl '>Y&s a 

beneficiary of the New York City's J-51 tax benefit program, from the tax year 1999-2000 

through the tax year 2009-2010. the subject premises was ineligible for high rent deregulation 

and the alleged deregulation \Vas a nullity. 

sought 111tormat10n rcgardmg the rental history. mclucimg records from more tl1<m lour 

prior to the filing of the Plaintiffs· complaint. Defendant contended that under Ren1 Stabilization 

Law :16 (a)l2 Land additionalh Rent Stabilization Code 526.1 la) (21lii 1 ~rnd CPLR ·~ 
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], 13-a, Plaintiffs were nol entitled to records going beyond four years prior to the filing ui' 

would be the legal rent for the purpose of the lawsuit 

Rent Stabilization Law §26-516(a) (2) provides that: 

"No a\vard or calculation of an award of the amount of an ovcrcllarge may be based upon 

an overcharge having occurred more than four years before the complaint is filed ... This 

paragraph shall preclude examination of the rental history of the housing accommodation prior to 

the four-year period preceding the filing''. 

Plaintiffs filed a motion for an Order to compel disclosure of the requested documents or 

for preclusion of them. Defendant filed an Affirmation in Opposition in response. Plaintiffs then 

filed an Affirmation in Reply, to which the Defendant fiicd a Sur-Reply Affirmation. Plaintiffs 

then filed an Affirmation in Sur-Sur-Reply. 

Plaintiffs allege that Defendant has a long history of attempting to unlawfully deregulate 

apartments and/or unlawfully treating rent stabilized apartments as market rate units. Plaintiffs 

claim that Defendant has treated the subject premises as a market rate unit. with knowledge that 

it is ineligible for rent deregulation due to its J-51 benefits. Plaintiffs allege that this constitutes 

fraud and therefore, under the law. they are entitled to rental history prior to the base date. 

Plaintiffs allege their claim Defendant has acted fraudulently is supported by tbx.: 

Plaintiffo further allege that Defendant' lure to properly and timely file ar:nur:! regi~;tratic:n 

:;tatcments support a finding that Defendant acted fraudulently. 
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Plaintiffs aiso contend that th1~ Court ruled in Realf.J J'l.\OCS. 1· l,uca11hnl 'Ahen on 

apartment"s entire rental history should be examined to determine the credibility oi'thc alleged 

base date rent. Plaintiffs contend that the ruling applies here. fn addition. Plaintiffs claim that the 

March l G, 1999 DHCR deregulation order for the subject premises stated that the order \Vould 

take effect following the expiration of the existing lease. Plaintiffs contend that Defendant has 

not provided a date for when the existing lease expired, thus not providing an accurate date for 

when the deregulation order took effect. Plaintiffs allege that the DHCR registration history for 

the subject premises showed that Defendant listed it as temporarily exempt due to "OV/NER 

OCCUPIED/EMPLOYEE" by virtue of a lease existing from May 1, 1997 to April 30, 1999. 

Plaintiffs claim that Defendant deemed the subject premises "temporarily exempt" when it 

submitted its petition for deregulation. This, they claim, further calls the credibility of the base 

date into question. 

Defendant contends that the law requires more than just mere fraud to permit an 

investigation of an apartment's rental history past the base date, but rather evidence o Ca 

landlord's fraudulent scheme to deregulate. Defendant contends that there is no evidence on the 

record that it acted frauduiently, let alone evidence of a fraudulent scheme to deregulalc. 

Defendant contends that this case is readily distinguishable from Luccrs because unlike m 

Lucas, where the basis for deregulation was a vacancy when the legal regulated rent was ~2Jl00 

1 • 

''.2; :.::.1 l "~-l ~~ 

decision as in pai 1 C1il a finding did r:ot 

validity of the rent increase that brought rent stabi1iL"ed amount above 
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present action. the DHCR unequivocally found that the legal regulated renl \\as .000 ur rn\•rc 

on the applicable date. 

The question raised before this Court is whether the law entitles the Plaintiff to go 

beyond the statutory limit and examine the subject premises' rental history prior to the base date. 

[tis well established that when there is evidence of a landlord's fraud on the record. 

plaintiffs are entitled to rental history records preceding the statutory limit (see Thornton v. 

Baron, 800 N.Y.S.2d 118 (N.Y. Ct. App. 2005)). In Grimm r. DHCR, the Court of Appeals 

stated that an increase in rent alone is insufficient to establish a "colorable claim of fraud'' (see 

Grimm v. DHCR, 912 N.Y.S.2d 491 (Court of Appeals 2010)). There needs to be evidence of 

the "landlord's fraudulent scheme to remove an apartment from the protections of rent 

stabilization" (see QLimm_y,J2HC:_R. ~l1PL(l). If such evidence exists. then the ·'excluded" rental 

history can be examined for the sole purpose of determining the reliability of the base date rent 

(see Grimm v. DHCR. supt:£!). 

Here. Defendant was in receipt of J-5 l benefits while treating the subject prcniises as 

deregulated. Landlords who are beneficianes of J 1 tax benefits arc ineligible for high rent 

deregulation (see Roberts v Tishman Spever Properties. L.P. 932 N.Y.S.2d 45 (1 St Dept. 2011 ): 

Gersten v 56 7th Ave .. LLC, 928 N. Y.S2d 515 (1st Dept. 2011) ). Defendant fiicd its petition for 

deregulation in 1998. several years before the Roherrs decision was made. Therefore. it cannot 

be concluded !bat Defendant fib:J its pctil1on i311c1n w1.th krnnv 

t \\';:!~, 

in receipt of j l Denefits \\ih]lc lrcating the ;)ub_iec~ pn;1r11~es as dcrcgulaled 

1krr11_mstratc I J)el(:n<ia111 \Y:::is making a \\illful rni.<.:1 epres.:::111ation. There ; he evidence a;1d 

allcflations made in rcrlard to Defendant" s J-'i 1 benefits do not constitute sufficient evidence of a 
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fraudulent scheme to destabilize. Likevvisc. the fact that Defendant has been su,'d before frw rent 

not sufficiently suggest a fraudulent scheme to destabilize because they do not cwn sufficiently 

demonstrate that Defendant had intent to defraud. 

Thus, it is apparent that (he evidence presented by the Plaintiffs dG not meet the stancbrd 

for fraud required by the law, 

In 72A Realty"· Lucus, the Appellate Division upheld the trial court's ruling that 

apartments in buildings receiving J-51 benefits are retroactively exempt from rent destabilization 

(see 72A Realty v. Lucas, 955 N.YS2dl9 (N.Y. Ct App. 2012)), However, it overturned the 

trial court's ruling that the statutory base date should be applied, staling that ·'While that elate is 

correct under CPLR 213-a, in light of the improper deregulation of the apartment and given that 

the record does not clearly establish the validity of the rent increase that brought the rent-

stabilized amount above $2.000, the free market lease amount should not be adopted, and the 

~~10-ttc·~~ ~,._,,.,,,.,+ l,..,,,:::::. 1~1'>-.-i.'1r;-.,,.rfr\(~ ir1.p +;,t .. il;.r:::.r -1~1::::.'! 
..t.L..tf..-4<.<..._,.l. _L_L.1'-..tUl. .._.,.._. J.....,J.._...Ll..A.-.1...1.~.._,.....,._ ....... ~_._ ."-V"-L ... _._.1.......,.1. ,._.._. • 

-:··•<•1 ':i> :0; 1 ·~ }-, 1 f-:l 1~1.:::.r·nrtl 
......... ,.J .... .., ''"--_...__.._., .. - - -- -- ,__,_ ~-

set the proper base date rale" (see 7_2A_Es:.C!ltY __ ~, _ _1,u~aSi, ;i_1!QL'J). 

Here, rent deregulation of the subject premises came about as a result of a DHCR ordcL 

not a vacancy like in Lucus (see 72A Reaitv v. Lucas, supra). Hmvever. this does not exclude the 

subject premises from retroactive exemption because the Appellate division did nut li.mit its 

recan1c i0ted as a result of '1, 1·acm.wv r sec T2A Realtv \ Luc:i.s. 
.-' \ -------·----------

fact Lhat a IJI--iC~i:Z order derc·gulaleJ ihc subject ll rj t. 

date ren1 )s reliable. Plaintiffs allege that Defendant Ca.ilcd to make , 

registration statements. A landlord's failure to register, on its own, is not sufficient to qi_;estion 
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Sup. Ct 2012); Dodd v. 98 Riverside Dri':e. LLC.. 2012 l'!.Y. Slip Op 31653 (:"-1.Y. <...:ur~.Ct 

2012); Baron v Laurence Towers Co. LLC. 2012 N.Y. Slip Op 32177 (N.Y. Sup. Ct. 2012)). 

Plaintiffs also allege Defendant has not provided an actual date for \Vhen the 

Deregulation order took effect. Plaintiffs further allege Defendant listed the subject pre:niscs as 

temporarily exempt due to "OWNER OCCUPIED/EMPLOYEE'' when it submitted its 

deregulation petition. Because the record is not clear as to when the deregulation order was 

effectuated, the validity of the 2008 base date rent is questionable. 

Thus, in light of the improper deregulation orthe subject premises and given that the 

record docs not clearly establish the validity of the base date rent, the Court finds that that any 

available rental history should be searched to determine the validity of the base date rent. The 

Court's ruling should not be construed as a finding of wrong doing on the part of the Defendant. 

Accordingly, this Court grants Plaintiffs' request for an Order directing Defendant Lo 

provide Plaintiffs with discovery pertaining to the rents and rent increases taken in which the 

subject premises remains umegistercd and during Vvhich the subject premises was t1catcd .1s 

unregulated by the defendant, and discovery regarding the history which led to the rent 

exceeding the $2.000 per month threshold . This constitutes the Decision and Order or the Court. 

COUl\ITY cu::FiK'S ( lf=-f-ICf: 
i\JEW vni:-~v 

TS.!' 
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