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SUPREME COURT OF THE STATE OF NEW YORK 
NEW YORK COUNTY 

, JEFFREY K. OING 
PRESENT: 

Index Number: 106791/2008 
LIVATHINOS, SPYRIDON 

vs. 
VAUGHAN, ROBERTA F. 
SEQUENCE NUMBER : 011 
PRECLUDE 

Justice 
PART 

INDEX NO.-----

MOTION DATE ___ _ 

MOTION SEQ. NO. __ _ 

The following papers, numbered 1 to __ , were read on this motion to/for------------­

Notice of Motion/Order to Show Cause - Affidavits - Exhibits I No(s). ____ _ 

Answering Affidavits- Exhibits _______________ _ I No(s). ____ _ 

Replying Affidavits _____________________ _ I No(s). -----

Upon the foregoing papers, it is ordered that this motion is 

11
This motion fs decided in accordance with the annexed decision and order of the Court." 

1. CHECK ONE:..................................................................... 0 CASE DISPOSED 

2. CHECK AS APPROPRIATE: .......................... ·.MOTION IS: []GRANTED ID DENIED 

3. CHECK IF APPROPRIATE: ................................................ 0 SETILE ORDER 0 SUBMIT ORDER 

0 DO NOT POST · 0 FIDUCIARY APPOINTMENT 0 REFERENCE 
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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK: IAS PART 48 

SPYRIDON LIVATHINOS, 

Plaintiff, 

- against -

ROBERTA F. VAUGHAN, individually and as 

-x 

Pres of TRINITY STEWART ASSOCIATES, 
INC., 287 REALTY CORP., and ~TAMES S. 
VAUGHAN, 

Index No.: 106791/2008 

Mtn Seq. Nos. 011 
012, 013 & 014 

DECISION AND ORDER 

Defendants. FI LED 
--- -x 

MAR 31 2014 

In motion sequence no. 
NEW YOR.K ~;-.! ..... 

O:I~;~;f\fIJ'~~(\'$~ a F. Vaughan, 

JEFFREY K. OING, J.: 

). 

individually and as president of Trinity Stewart Associates, Inc. 

and 287 Realty Corp., move r an order luding pla iff's 

expert, Stanley H. Fein, from testifying at trial, or, the 

alternat , for an order requiring pl iff to supplement his 

response to defendants' demand for expert disclosure pursuant to 

CPLR 3101(d). 

In motion sequence no. 012, plaintiff, Spyridon L hinos, 

moves for an order: (1) dismissing defendants Roberta F. 

Vaughan, Trinity Stewart Associates, Inc., and 287 Realty Corp.'s 

a rmative defense of duress; (2) dismissing the 14 

af rmative defense and first counterclaim for breach of the 

pa agreement put forth by defendant Roberta Vaughan 

insomuch as it relates to periods of time ch precede January 

26, 2003; and (3) estopping defendants Roberta Vaughan and 

Trinity Stewart Associates from admitting to the existence of an 
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alleged agreement that defendant James S. Vaughan is a 50% owner 

of Trinity Stewart Associates and 8 Warren Street Realty Corp. 

In motion sequence no. 013, plaintiff moves for an order 

granting him summary judgment dismissing all of the counterclaims 

interposed by defendant James Vaughan. 

In motion sequence no. 014, defendants, Roberta Vaughan and 

Trinity Stewart Associates, move for an order granting them 

partial summary judgment dismissing plaintiff's claims with 

regard to 8-10 Warren Street. 

All motions are hereby consolidated for disposition. 

Factual Background 

Plaintiff commenced the instant action against his long-time 

business partner defendant Roberta F. Vaughan and Trinity Stewart 

Associates ("Trinity"), the corporate entity that holds title to 

a certain condominium property located at 8-10 Warren Street, 

alleging that he is contractually entitled to 50% of the profits 

earned from the sale and/or rental of all condominium units in 

the property. As discussed in greater detail, infra, the 

property consists of two adjoining buildings located at 8 Warren 

Street and 10 Warren Street, respectively, that were renovated 

and converted into fourteen luxury condominiums. The condominium 

project will be jointly referred to as the Warren Street project. 

Plaintiff's claim with respect to the Warren Street property 

is based primarily on a hand-written, one-sentence document dated 
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April 12, 2004 (the "April 2004 note") apparently signed by him 

and Roberta Vaughan, in which she agreed with regard to the 

Warren Street property that she had "no problem with a 50% split 

as long as the split comes after the investment is all paid back" 

Goldberg Affirm., Ex. 1 [emphasis in original]). 

Roberta Vaughan is Trinity's president and, according to the 

Amended Complaint, "its sole or majority shareholder of record" 

(Amend. Compl., ~ 5). Trinity owns the Warren Street property. 

Roberta Vaughan is also the president and "sole or majority 

shareholder" of defendant 2 8 7 Realty Corp. (" 2 87 Realty") (Id. , ~ 

8). 287 Realty owns certain real property located at 287-293 

Bond Street in Brooklyn (the "Bond Street property"). 

Plaintiff and Roberta Vaughan's working relationship began 

sometime in 1994 when she retained plaintiff to perform 

construction work on property she owned at 8 Warren Street (Id., 

~~ 13-14). Plaintiff alleges that after successfully completing 

a number of projects for her she approached him to form a 

business partnership to purchase the Bond Street property (Id., ~ 

16). According to plaintiff, the idea was to form a "perfect 

partnership" using Roberta Vaughan's "extensive business and 

finance background" and plaintiff's "formidable construction 

skills" (Id.,~ 17). 

Plaintiff claims that on or about July 1, 1995 he and 

Roberta Vaughan orally agreed to form a partnership in which they 
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would each have an equal 50% ownership interest in all of the 

partnership's businesses, corporations, and assets (Id., ~ 18) 

On or about October 6, 1995, plaintiff and Roberta Vaughan 

jointly purchased the Bond Street property in the name of 287 

Realty, a New York state corporation formed and controlled 

exclusively by Roberta Vaughan. 

The following summer plaintiff and Roberta Vaughan entered 

into a written partnership agreement dated July 22, 1996 

entitled, "Partnership Agreement Between Spyridon Livathinos & 

Roberta F. Vaughan Dated as of July 1, 1995 (Revised 7/22/96)" 

(the "partnership agreement") . This partnership agreement 

expressly provided that the two "bought 287 Bond Street together" 

and that "[e]ach partner owns half" (Stark Affirm., Ex. 5, p. 1). 

It stated that, "[a]s his 50% contribution, [plaintiff] 

contributed cash, all of his business equipment ... and his 

personal commitment of time and expertise in the construction 

business," and that it was "agreed that each party contributed 

equally to the purchase of the building" (Id.). 

Under the partnership agreement, all revenue generated by 

plaintiff from a certain Port Authority Contract EWR-608, and any 

other revenue generated from private construction contracts would 

be directed to Top Line General Contracting Corp., another New 

York state corporation formed and controlled by Roberta Vaughan 

(Id., p. 2). 
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The partnership agreement also addressed the then-ongoing 

renovation of 8 Warren Street, providing that plaintiff will "use 

his best efforts to help manage the rehabilitation of 8 Warren 

Street" and that plaintiff's "compensation, if any, will be up 

to" defendant Roberta Vaughan (Id., p. 3). The agreement also 

stated that plaintiff's "interest" in the Warren Street property 

"will be defined under a separate agreement" (Id.). 

Plaintiff claims that by way of additional inducement to 

perform work on the 8 Warren Street property Roberta Vaughan 

orally promised him a small weekly salary, and a one-half 

ownership interest in 8 Warren Street Realty Corp and the real 

property located at 8 Warren Street (Amend. Compl., ~ 26). 

Plaintiff also claims that Roberta Vaughan drafted and signed a 

handwritten note stating, "I owe Spiro [plaintiff] one loft at 8 

Warren Street" and gave this writing to him to secure his 

commitment to the 8 Warren Street project (Id., i 27). 

From 1996 through 2000, Roberta Vaughan paid plaintiff a 

small weekly salary and allegedly continued to represent to him 

that he was an equal 50% owner of 8 Warren Street Realty Corp. 

and 8 Warren Street (Id., ~ 31). According to his amended 

complaint, during that time, plaintiff also successfully 

completed and perf orrned a substantial number of other 

construction contracts and contributed a portion of the profits 

from these contracts to the 8 Warren Street project (Id., ~32). 
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In or about 1998, a ntiff all s t success ly 

1 ated and divided the Bond Street property, thus allow 

a por~ion reof to rented out for a profit to a third party 

~ 33) Plaintiff also cla that while he was entitled to 

50 of the profits flowing from the Port Authority and other 

te construction contracts he performed, as well the 

rental income generat by the Bond Street prope , he 

"willingly surrendered the same" to the 8 Warren Street project 

and for the "continued maintenance of 287-293 Bond Street in 

reliance upon his ements wi Roberta Vaug~an that he was an 

equal owner of the businesses and real propert s" (Id., ~ 35). 

Som et in November 2000, Roberta Vaughan allegedly caused 

Trin y to purchase real rty at 10 Warren Street, 

building which abutted 8 Warren Street (Id., ~ 36). Plaintiff 

claims that at that time Roberta Vaughan propo to him that, 

ion to his ongoing work at 8 Warren Street, he undertake to 

perform and rvise a gut renovation of four existing un s at 

10 Warren Street from indust al lo s to luxury residential 

condominiums, join the two s, and perform and supervise 

construction of five additional floors to be placed upon the 

newly joined structure thus creating a total of fourteen luxury 

apart~ents (Id., ~ 37). 

Purportedly to him to undertake such a large and 

t -consuming project, pla iff claims that Roberta Vaughan 
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again orally promised him a small weekly salary and a one-half 

ownership interest in the newly expanded project, including 

Trinity and the real property located at Warren Street (Id., ~ 

39) . To secure his commitment, plaintiff alleges Roberta Vaughan 

drafted, signed, and gave him another handwritten note that now 

stated, "I owe Spiro [plaintiff] two lofts at 8-10 Warren Street" 

(Id.,~ 40). 

According to plaintiff, from 2000 to 2004, Roberta Vaughan 

complied with this agreement, paying him a weekly salary and 

continuing to represent that they were equal partners in Trinity 

and the real property located at 8-10 Warren Street. Sometime in 

2004, plaintiff claims he requested that this agreement be 

formalized by a writing. In response, plaintiff claims Roberta 

Vaughan provided him with the April 2004 note, supra. 

According to the amended complaint, from 2004 to 2008, 

plaintiff continued to perform and supervise the rehabilitation, 

conversion and construction of 8-10 Warren Street, pursuant the 

parties' understanding (Amend. Compl., ~ 49). In or about 

January of 2007, allegedly at Roberta Vaughan's request, 

plaintiff mortgaged his personal residence and turned over to her 

and Trinity $275,000 in signed checks from his home equity line 

of credit, which he allowed defendants to use at their discretion 

for necessary construction expenses incurred by the Warren Street 
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project (Id., ~ 50). Neit r Roberta Vaughan nor Trinity 

executed any writing acknowledging rece of said funds. 

Construction on the Warren Street property was completed 

May 2008, and the part s obtained a Temporary Certif te of 

Occupancy from the New York City rtment of Buildings for 

t rteen of the fourteen condominium s. Ten of the 

fourteen apartments were sold for approximately $26,395,000, with 

rtment selling at a price equal to or gher than the 

corresponding price listed in the condominium offering plan. 

After selling these units, however, Roberta Vaughan and 

Trinity re sed to turn over to pl iff any of the p s of 

these sales, to ch he aims to be entitled. Plaintiff claims 

after some negotiations to "determine the va " of his 

share the Warren Street project faltered, Roberta Vaughan removed 

the remain four apartmen~s from mar she unilaterally 

appropriated one of unsold apartments for herself and her 

husband (Id., 54-57). She all y cont s to reside there 

with co-de James Vaughan (Id., ~ 57). Two of 

re~aining units are sently being rented to third rties for a 

rental amount of ose to $30,000 a month , <JI 5 8) . Plaintiff 

claims these two rental apartments have a combined sale value of 

$5,800,000 ~ 59) . ning tment, un t 

"lE," whi plaintiff est s is worth $6,000,000, rema s 

unoccupied (Id., ~ 60). Construction on lE has no:: been 
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leted to , and no Certificate of Occupancy for it appears 

ng to the amended complaint, the pro it on the Warren 

Street property, less the cost of a sition and conversion, is 

approximately $23 million. 

a Vaughan "terminated" and banned pla i from both 

the Bond Street and Warren Street properties as of November 2008. 

With rd to April 2004 note she signed promising plaintiff 

one half of the net pro ts from t Warren Street y, 

plaintiff threatened to reveal their af ir to her husband. 

The Amended Complaint 

Plaintiff alleges t llowing causes of action against 

Roberta Vaughan and Trinity: a constructive trust (first and 

second causes of action) ; breach of contract (third, f ou 

fifth causes of action); breach of fiduciary duty inst (sixth 

cause of action); fraud (seventh cause of act ); fraudulent 

inducement (eighth cause of action); and unjust enrichment (ninth 

cause of action) . 

Against Roberta Vaughan and 287 Realty, pla iff asserts 

claims for: a constructive trust (tenth and eleventh causes of 

action); breach of contract (twel cause of ac~ ) ; breach of 

ia y (thirteenth cause of action); fraud (fourteenth 

cause of actio~) ; lent inducement ( ftee~th cause of 
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action); f ent conveyance (s eenth cause of action); and 

ust enrichment (seventeenth cause of action). 

Aga st Roberta Vaughan, Trinity and 287 Realty, plainti 

asserts a claim sounding in corporate waste (eighteenth cause of 

action) . The n cause of action is assert a inst both 

Vaughan de s and Trinity, and is denominated as e of 

Process. Against these same de s, aintif f also 

asserts a claim for fraudulent conveyance (twenty-first cause of 

action). Lastly, against defendant James Vaughan only, plaintiff 

interposes a claim for tortious e with a contractual 

relationship. 

In answer, Roberta Vaughan and Trinity interpose the 

following counterclaims aga t plaintiff: breach of pa 

agreement rst counterclaim); ch of contract with Trinity 

to properly complete construction work on the Warren Street 

property (second and third counterclaim); and negligence based on 

same conduct (fourth counterclaim). 

Defendant James Vaughan interposes following 

countercla cross c ims: for a declaration that he is half 

owner of Trinity and Warren Street y (first cause of 

action); for a construct trusL (second cause of action); for 

tort interference with contract against plaintiff (third 

cause of action); money owed (fourth cause of action); and an 

accounting ( fth cause of action) . 
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Discussion 

Motion Sequence No. 12 

Plaintiff argues that Roberta Vaughan should be eluded 

from ing t t was reed to si the l 2004 note 

under duress because even assuming were ~rue she fai to 

t this in t four years l ng its execution 

and, refore, rati ed s Plair.tiff that 

not only Roberta Vaughan fail to ate the April 2004 

note in a t ly manner, but that she af rrnatively ratified it 

by working th attorneys Paul k, Esq., and then later James 

Cu len, Esq., to negotiate a fuller, more formal 

tween parties. Although this sub "formal" agreement 

was never f liz or executed, Fink testi at his EBT that 

Roberta Vaughan "acknowledged that made this , that 

wrote it there would be a 50/50 it after 1 of 

the return of investments" (Fink EBT, Goldberg firm. , Ex. 2, 

pp. 28-29). s larly, Cullen testi t Roberta Vaughan 

re ta him to, in essence, "put flesh on the s of this 

agreement" that "[n]o one raised quest about [the 

writing's] authenticity" (Cullen EBT, Id., Ex. 4, . 55-56). 

When asked whether Roberta Vaughan ever exoressed an intenti 

not to be the 1 2004 not:e, Cullen said no (Id., p. 

5 6) • asked if had ever taken "the posit that: she had 

only authored that statement under ernot l dis::ress as a 
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result of threats and a sexual affair that she was having with" 

plaintiff, Cullen again said no (Id., p. 57). 

In opposition, Roberta Vaughan contends that she executed 

the April 2004 note only because plaintiff threatened to expose 

their long-term affair to her husband, defendant James Vaughan 

(an affair plaintiff vehemently denies ever taking place); that 

it was never meant to be a permanent agreement but, at most, a 

"temporary receipt" until the parties' attorneys could work out a 

written contract; and that no such contract was ever worked out 

(R. Vaughan Aff., ~~ 3-5). 

Roberta Vaughan also argues this document was never intended 

to be a contractual obligation because, as plaintiff acknowledged 

at his EBT, the document was a "temporary receipt" until a lawyer 

could "finish it" (Def. Memo of Law, p. 5). To this end, 

defendants point to the fact that the April 2004 note sets forth 

no obligations of plaintiff and is, thus, lacking in 

consideration. Indeed, defendants point out that it does not 

contain any material terms of a partnership agreement for the 

joint development of a multimillion dollar condominium project. 

A contract is voidable on the grounds of duress when it is 

established that the party claiming duress was forced to agree to 

the contract by means of a wrongful threat of irreparable harm 

that precluded that party from exercising its own free will (805 

Third Ave. Co. v M.W. Realty Assocs., 58 NY2d 447 [1st Dept 

[* 13]
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1983 J) . Repudiation of an agreement on the ground that it was 

"procured by duress requires a showing of both a wrongful threat 

and the effect of precluding the exercise of free will" (In Re 

Guttenplan, 222 AD3d 255, 256 [1st Dept 1995]. Moreover, 

critically, an agreement procured under duress "must be promptly 

disaffirmed or otherwise be deemed to have been ratified" (Id., 

citing Kranitz v Tober Orq., 181 AD2d 441 [1st Dept 1992]; 

Bethlehem Steel Corp. v Solow, 63 AD2d 611 [1st Dept 1978] 

Here, Roberta Vaughan cannot assert duress as an affirmative 

defense because she did not timely repudiate the parties' 

agreement. Indeed, she did not once allege duress in the over 

four years following the agreement's execution. Nor can she 

claim that she failed to do so because the wrongful threat was 

"continuing" because, in fact, plaintiff continuously and 

independently reaffirmed the substance and validity of the 

agreement with her lawyer and took active steps to cement the 

bargain in a more detailed and integrated writing. Importantly, 

Roberta Vaughan never once raised the issue of her purported 

duress with her attorney during this entire period, a period in 

which she had ample access to counsel. 

In any event, a threat to do that which one legally has the 

right to do does not generally constitute duress (Gerstein v 532 

Broad Hollow Road Co., 75 AD2d 292 [1st Dept 1980]). Defendants 

do not cite a single case that holds that a threat to reveal an 
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affair const es a wrongful threat of i rable harm s 

that it precludes a pa from exercising s or her free will. 

This Court has not found any cases that contemplate such a broad 

basis r resci ng an otherwise validly sig~ed contract, 

rticular in of the number of years dur which Roberta 

Vaughan il to take any steps to saffirm agreement. 

Accordingly, that branch of ntiff's motion see ng to 

srniss this af rmative defense is granted and it is dismissed. 

Next, pla iff seeks to dismiss Roberta Vaughan's 

fourteenth af rmative de se and rst countercla ch 

concerns 1996 partner ip r ich plaintiff seeks 

an accounting smuch as this counterclaim al s debts 

incurred by plaintiff prior to January 26, 2003. 

Defendants argue because aintiff see an accounting 

th respect to the partners , 287 Realty and the 

Bond Street y, he "cannot have it both ways" and a "full 

partnership accounting should cover period 'up to and as of 

t date of the decree'" (Def. Memo in ., p. 9). Although 

plaintiff is correct de s' claim may otherwise be 

untimely, here it is asse as an affirmative defense. CPLR 

203(d) "allow[s] a defendant to assert an rwise untimely 

aim which arose out of the same ransac~icn al eged in 

complaint, but only as a shield recoupment rposes" 

---------------------------···~···-····~·····--····-
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Accordingly, s claim is tted to cont as an 

affirmat defense only. That branch of plaintiff's motion to 

dismiss is granted to the extent di ss g the first 

counterclaim, and is otherwise denied as to the eenth 

affirmative defense. 

That branch of pl ntiff's motion to "es n Roberta Vaugtan 

from alleging in her answer that her husband is a 50% shareholder 

of Trinity is also denied. The Court cannot coopel Roberta 

Vaughan to deny allegations in James Vaughan's complaint. 

Unsurprisingly, pla iff offers no authority for seeking such 

relief. 

Motion Sequence No. 014 

Turning to defendant Roberta Vaughan's motion r partial 

summary dismissal of plaintiff's Warren Street claims, she argues 

that the il 2004 note is not an enforceable contract because 

it did not create any obligations on the part of plaintiff and 

was a conditional offer, at most. Plaintiff, however, contends 

he performed substantial work and contribu~ed financial to 

the Warren Street condominium conversion in reliance on her 

to lit the profits of the Warren Street project th 

him. 

On a motion for summary judgment, is not the function of 

+-' "'ne Court to dete issues, but only to determine if there 

are, in fact, issues 

[* 16]
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1991]) In ma ng such a dete on, the Court is obli ed 

to ma all reasonable inferences n favor o the y 

s;irmnary judgment. lyi these principles here, and in li 

of the sharply conflict claims testi~ony, this ~att r 

clearly involves triable issues of fact as to whether there wa , 

indeed, a binding contract with respect to the Warren Street 

property. Defendants do not argue t such an agreement would 

1 ly to take the rm of a writing, thus whether 

the April 2004 note cont a conditional term is not 

spos ive. In end, whet r parties rmed such an 

reement is an issue rese for the trier of fact and cannot 

be properly determined on this motion. 

Accardi ly, that branch of de 's motion r summary 

judgment seeking dismissal of ~he third cause of action for 

of the reement to split profits on the Warren Street 

prope 50/50 is denied. 

Defendant Roberta also see to smiss plaintiff's 

first and second causes of act for a constructive trust with 

respect to the Warren Street y. A cla for construct 

trust re res a confidential or fiduciary relationship, a 

114 AD3d 536 2014]). Contrary to defendant's 

arguments, ctual issues remain as to whe r p intif f and 

Roberta were partners and, thus, aries, whether she 
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promised him an owner ip interest in the Warren Street property, 

and whether plaintiff transferred profits from his construction 

work and his home equity 1 of credit towards the p ect. 

Accordingly, that branch of de 's motion for summary 

judgment di ssing the first and second causes of action is 

denied. 

The third cause of action is for breach of the April 2004 

note and, as discussed, 1 issues exist that preclude 

summary judgment. Accordingly, that branch of defendant's motion 

for summary judgment dismissing the third cause of action is 

denied. 

The fourth cause of action is for breach of contract based 

on the "two Lo memo. 11 As noted, sucra, pla iff alleges that 

Roberta Vaughan gave him a handwr en signed note stating "I owe 

Spiro two lofts at 8-10 Warren Street" (Amend. Cornpl., ~ 95). 

Defendants argue that any claim based on this note is barred by 

the statute of frauds or by the statute of limitations. 

Insofar as the statute of frauds requires that a s 

concerning real property be in writing, the two lofts memo is 

sufficient to satis the statute. the statute of 

limitations, defendants argue that the claim is untimely because 

a "reas e time" period performance must be inferred. 

G that this purported agreement came into existence sometime 
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in 2000, defendants reason t "Che t to sue breach of 

is promise has run (Def. y Memo, Mtn. Seq. 014, p. 15-16) 

Applying the six year statute of l tations govern breach o 

contract cla claim would have been untimely had plaintiff 

alleged it in his in 1 complaint filed in May of 2008; the 

claim is certain unt ly in 2013, when plain"Ciff raised it for 

rst time in his amended comp int. 

Moreover, the claim is undermined by plaintiff's own 

allegations in his amended complaint, where aintif f cla 

that the agreement was given to him only as proof that defendant 

Roberta Vaughan "fully intended to honor their agreement" of 

"one-half ownersh rest" in Warre0 street project, and 

not as any independent agreement (Amend. Compi., ~~ 39-40). 

Accordingly, that branch of defendants' rnm::ion for surnrr,ary 

judgment dismissing the fourth cause of action is granted, and 

is dismissed as time-barred by the six year statute of 

limitations. 

Plaintiff's fifth cause of action for breach of oral 

agreement and ninth cause of action unjust chment may 

pro as alternat theories of recovery given the part es' 

conflict testimony. Accordingly, that branch of defendants' 

motion for summary judgment smissing the fifth and ninth causes 

of action is denied. 
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Plaintiffs seventh and eighth causes of action are for 

fraud. The record demonstrates that they are entirely 

duplicative of the contract claims. Accordingly, that branch of 

defendants' motion for summary judgment dismissing the seventh 

and eighth causes of action is granted, and they are dismissed. 

Likewise, the nineteenth cause of action for "abuse of 

process" fails to state any claim on which relief may be granted, 

and it is dismissed. 

Defendants do not seek summary judgment dismissing the 

remaining claims, including claims regarding the Bond Street 

property. 

Motion Sequence No. 013 

Plaintiff seeks summary judgment dismissing defendant James 

Vaughan's counterclaims. James Vaughan asserts five 

counterclaims: (1) for a declaration that he is the beneficial 

owner of at least 50% of the Trinity stock; (2) for a 

constructive trust of the Trinity shares; (3) for tortious 

interference with contract based on plaintiff's claim that he 

entered into an agreement with defendant Roberta Vaughan whereby 

he would be entitled to 50% of the profits from the Warren Street 

property; (4) for money due and owing based on a $9.2 million 

loan to defendant Roberta Vaughan and Trinity, of which $6.59 

million has not been repaid; and (5) for an accounting of any 

sums paid to plaintiff by Trinity. 
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As noted, =-"~:o-=r the record demonstrates sharply con lict ng 

testimony and claims, and, at t s, cont ctory statements 

parties themselves. Such conflicting testimony is to 

resolved by a trier of fact, not by a court as a matter of law 

Sc:orage, Inc., AD3d , 2014 WL 1057315 [1 2014]). 

Notably, plaintiff advances of the same arguments on this 

motion as advanced by Roberta Vaughan on her motion for suITL~ary 

judgment. Thus, with the exception of the claim for tortious 

. -r 
in~er rence with contract, plainti 's motion is denied. 

claim for tort interference with contract is based 

entirely on fact t a inti aims an erest in the 

Warren Street property. A claim by one party that he has an 

erest in proceeds of a project does not state a claim for 

tortious erf erence th contract by another who also claims an 

interest in the same endeavor. Acco y, that branch o 

plaintiff's motion summary judgmen~ di ssing third 

counterclaim is ed, and it is d ssed. 

Motion Sequence No. 011 

De rta Vaughan see to preclude the testimony of 

pl iff's expert, Stanley Fein, by arguing tha~ Fein's 

disclosure statement does not set suf c detail the 

substance of s on. A review of the present statement 

demonstrates that fails to provi \\ reasonable detail ... 
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the substance of the facts and opinions" Fein is expected to 

testify to at trial. Defendants are entitled to know the basis 

of Fein's stated conclusions (CPLR 3101[d]). The motion is 

granted and Fein is precluded from testifying unless within 45 

days after service of a copy of this order with notice of entry 

plaintiff provides defendant with a supplemental expert 

disclosure statement setting forth the requested information. 

Accordingly, it is 

ORDERED that motion sequence no. 011 is granted and 

plaintiff's expert, Stanley Fein, is precluded from testifying 

unless within 45 days after service of a copy of this order with 

notice of entry plaintiff provides defendant with a supplemental 

expert disclosure statement setting forth the requested 

information; and it is further 

ORDERED that the branch of motion sequence no. 012 is 

granted in part to the extent of dismissing the first 

counterclaim and the affirmative defense of duress, and is denied 

as to the fourteenth affirmative defense; and it is further 

ORDERED that the branch of motion sequence no. 013 is 

granted in part to the extent of dismissing defendant James 

Vaughan's third counterclaim, and is denied as to the remaining 

counterclaims; and it is further 

ORDERED that the branch of motion sequence no. 014 is 

granted in part to the extent of dismissing plaintiff's fourth, 
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seventh, eighth, and nineteenth causes of act , and is denied 

as to the rema ing causes of action; and it is r 

ORDERED that aintiff serve a copy of this order with 

notice of entry upon counsel for defendant upon the Clerk of 

Trial Support Office, and shall serve and file with said 

Clerk a note of issue and statement of readiness, and shall pay 

any appropriate fee therefor, and said Clerk is re ct ly 

rected to place this matter on the Part 40 calendar for such 

trial. 

This const s the sion and r of Court. 
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