Miller v Dr. Susan Smith McKinney Nursing &
Rehabilitation Citr.

2014 NY Slip Op 30811(U)

March 24, 2014

Sup Ct, Kings County

Docket Number: 500025/2007

Judge: Ann T. Pfau

Cases posted with a "30000" identifier, i.e., 2013 NY
Slip Op 30001(U), are republished from various state
and local government websites. These include the New
York State Unified Court System's E-Courts Service,
and the Bronx County Clerk's office.

This opinion is uncorrected and not selected for official
publication.




["EITED__KINGS COUNTY CLERK 0373172014 - INBEXNO 500025/2007

NYSCEF DOC. NO. 23 0 ' RECEI VED NYSCEF: 03/31/2014

At an TAS Term, Part MMESP-2, of the
: ‘ Supreme Court of the State of New York,
; , held in and for the County of Kings, at the
| Courthouse, at Civic Center, Brooklyn,
} ‘ New York, on thegy t\é'r?ly of March, 2014

| PRESENT:

* _ HON. ANNT. PFAU,
| ’ Justice.

i MARIA MILLER, Individually and as Administrator

! of the Estate of Elva Miller, Deceased,

’ Index No. 500025/2007
Plaintiff,

- against - , : ’ DECISION AND ORDER
J DR. SUSAN SMITH McKINNEY NURSING AND

REHABILITATION CENTER, KINGS COUNTY

HOSPITAL CENTER, NEW YORK CITY HEALTH &

HOSPITALS CORPORATION,

Defendr;mts.

The following papers were read on motion sequence 02:

Electronically filed documents numbered 7 - 22.

Defendant New York City Health & Hospitals Corporation (HHC), sued here
; _ as Dr. Susan Smith McKinney Nursing and Rehabilitation Center, Kings County Hospital

Center, New York City Health & Hospitals Corporation, moves for summary judgment
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dismissing the complaint. The motion is granted in part as follows.




Plaintiff alleges that HHC is liable for medical malpractice, wrongful death,

and under Public Health Law § 2801-d. Plaintiff's decedent, Elva Miller, died intestate on

-December 23, 2006. Letters of adm1n1strat10n were granted to plaintiff by a decree dated

September 11, 2007, and a notice of clal_m was serve on or about September 17, 2007. This
action was commeiimed on or about October 25, 2007. The particulars of her claim are set
forth in the decision and order of Justice Lawrence Knipel, dated February 21, 2012, who
granted HHC’s motion for partial dismissal of the complaint pursuant to General
Municipal Law §§ ,“50-e and 50-1 Uncénsolidated Laws § 7401(2), thereby dismissing the
second, fh;rd and gixth causes of action (February 2012 Decision, Aff. of Milad Boddoohi,
Esq., Ex. G) In t};is motion, HHC seeks dism:issal of the four remaining causes of action.
As a t;hreshold matter, plaintiff argues that the present motion should be
deemed oﬁe to rear:'gue the February 2012 Decision and denied as untimely (CPLR
2221[d][3]). On its face, this argument 1s inaccurate. This motion seeks different relief
than the prior motion and it cllear;lyb 1s not fox“ feargument.
" The second, third an:d sixth causes of action sounded in negligence, gross
negligenb(? and lack of informed consent (Coﬁplaint, Boddoohi Aff., Ex. B). The February
2012 Deci.sion rested on plaintiffrs failure to file a notice of claim within ninety days of the
last possilble medical treatment, i.e., her date of death, and the failure to seek leave to
deem the notice of cléim timély uptil after the statute of limitations had expired (February
2012 Decision, at’Z - 8).

The remaining causes of action are for claims under Public Health
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Law § 28051-d, wrohgful death, negligence and hegligent hiring/retention (Complaint).

Justice Knipel’s decision is the law of this case, and it applies with equal force to all of

plaintiff's éclaims eXcept for thé wfongful death claim, for which HHC admaits a timely
notice of claim'was’: filed by the administrator of decedent’s estate. Plaintiff argues that
the Public Health Law § 2801-d ciaim should ﬁot be subject to the same notice of claim
requireméﬁts and étatute of limifétions és applicable to the negligence claims against
HHC. The Appelléte Divisiori, Second Depart;nentl has held that a claim under Public
Healt},l La:w § 280i-d 1s Barred by‘ a failure to %ile a timely notice of claim (Young v A.
Holly PatI;erson Gériatric Ctr., 17 AD3d 667, 668 [2d Dept 2005], citing General Municipal
Law § 50-e [5] and; Herron v C‘i.ty’ of New.York,. 223 ADZd 676 [2d Dept 1996])).
Accordingiy, plain;:iff s claam undér'§ 2801-d, Which arises from the same alleged conduct
as the negiigence élaims, 18 subje¢t to the notiéé of claim reqliirement and statute of
limitations as the i)ther claims:dismissed by J ﬁstice Knipel in the February 2012 Decision,
and theréfore muéf be dismissed. | | |

| With?respect to the wrongful death claim, HHC contends that plaintiff's
decedent i)rovidedv no financial support foi' the plaintiff, and the claim for funeral expenses
1n excess ;f $6,006 cannot be sustained because plaintiff admits the cost was born by her
sister and insurance. Plaintiff contends that éhe sustained a loss of guidance and support.
She subn;its an af:ﬁdavit avering that she hagl regular conversations with her mother, the
decedent, and thaf her mother conferred with her and advised her on personal and family
matters up to the '.time of decedent’é death (Aff. of Maria Miller, § 4). Where an adult child

can show that her parent actually provided guidance and support services, this constitutes
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evidence of “pecuniary injuries” wéthin the statutory‘.conﬁnes of Eistates Powers and
Trusts Law § 5-4.3(1), which defines what wrongful deat‘h damages are recoverable in
New York (see Gonzalez v N YCHA’, 77 NY2d 663, 669 - 670 [1991]). Therefore, HHC'’s
motion is denied aé to plaintiff's wrdngful death vclavim for loss of guidance and support.

Accordingly, 1t hereb;f is - |

ORDERED that HHC'’s ﬁlotion for summary judgment is granted in part, and
all claims are dismissed except for pléintiff S erngfﬁl deéth claim for loss of guidance and
support; and it further is |

: | ORDERED that the note of issiie deadline is extended to June 30, 2014, and

counsel shall appeéir in Part MMESP-2 for a coﬁlpliance conference on April 24, 2014 at

9:30 AM.
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