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SUPREME COURT OF THE STATE OF NEW YORK 
NEW YORK COUNTY 

PRESENT: 

Index Number: 106954/2008 
BENJAMIN, BARBARA 
vs. 
NEW YORK CITY POLICE 
SEQUENCE NUMBER : 001 
SUMMARY JUDGMENT 

PART ~ 7..--

Justice 

INDEX NO.-----

MOTION DATE ___ _ 

MOTION SEQ. NO. ---

The following papers, numbered 1 to __ , were read on this.motion to/for _____________ _ 

Notice of Motion/Order to Show Cause - Affidavits - Exhibits 

Answering Affidavits - Exhibits-------"------------
Replying Affidavits ____________________ _ 

I No(s) .. -+-/-....;.<_-~_· __ 
I No(s). __ s_· __ _ 
I No(s). __ "{ __ _ 

Upon the foregoing papers, it is ordered that this motion is 

f\\.EO 
r>.~R 2 2 inv, 

_NeH~~:~ 
couN"NC~ 

-7~.,...r-...:::;z:.._ _____ , J.S.C. 

1. CHECK ONE: ..................................................................... D CASE DISPOSED 

KP:NERvO 
~ON-FINAL DISPOSITION 

2. CHECK AS APPROPRIATE:: ........................... MOTION IS: 0 GRANTED ~NIED 
3. CHECK IF APPROPRIATE: ................................................ QSETILE ORDER 

0 GRANTED IN PART 0 OTHER 

0 SUBMIT ORDER 

0DONOTPOST 0 FIDUCIARY APPOINTMENT 0 REFERENCE 
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SUPREME COURT OF THE STATE OF NEW YORK 

COUNTY OF NEW YORK : CIVIL TERM PART 62 

--------------------------------------x 

BARBARA BENJAMIN, as Guardian Ad Litem 

of TANATHA BENJAMIN, Index No. 106954/2008 

Plaintiff, Decision and Order 

-against-

NEW YORK CITY POLICE DEPARTMENT, 

MARY SILACO and THE CITY OF NEW YORK, 

... i LED ;l Defendants. 

--------------------------------------~\PR 2 2 2014 

NEVvYORK .~ 
COUNTY CL£RK'S Ornw--

FRANK P. NERVO, J: 

In this action plaintiff, a pedestrian, asserts she was injured 

as a result of having been struck by a motor vehicle owned and 

operated by defendant, The City of New York (City). Defendant 

moves for summary judgment on the issue of liability asserting 

plaintiff "came out of nowhere and struck the side mirror and 

windshield of [City's] vehicle." In the alternative, defendant 

asserts these facts created an emergency condition and moves to 

amend its answer to include the emergency doctrine as an 

affirmative defense. 
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City relies on the ~~ ort testimony of defendant Mary 

Si1aco, ( Silaco) its employee icle ope tor, s vJell s 

the testimony of certain witnesses exhibi s. Wh le those 

exh bits and test of tnesses other than Silaco may 

provide Ci y th dence in s rt o a de nse, a ew of 

Silaco's si ion, in and itse f, raises sufficien 

s ions of fact s to he manner ~n which Silaco ope ted the 

vehicle that warrant denial of sGmmary j nt. 

Silaco es ified she first obs the p aint f "On t 

le yellow line ... St If Silaco testified e 

t s t ma is observation over the le h of "a 

e f II ch testimony she s ly averred sworn 

correction page should have been "a moGent." During this pe iod 

of observation, be it minute o the undefined moment, Silaco 

con ti to ra e the vehic e in the lane closest to the 

yellow line and, therefore, closest to s pedestrian. Silaco 

tes ified further hat when she saw P- int ff for t ast time 

it was approximate y 30 seconds before 1 and at a time 

the pla ntif f was st still on the double 1 ow line. 

Si aco reafter cont cts herself, estif ng the plaintiff 

"came out of re"and "I didn't see her," and "She came out of 

nowhere ... ckly, one, two, three, no, no warning. There was 

r,varning Sign• II Curiously, S 'aco also stated that she 

" ... [ ]an't test fy or state with any t o certa nty that 

p ai .L f] was, n ct, a the of the II 
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In another contradiction, Silaco affirms that her statement as 

set forth in a police report is accurate, to wit: " 

see the woman, I only felt her hit my vehicle ... " 

.I didn't 

In still further contradiction, defendant Silaco testified she 

veered her vehicle to the right before she heard a boom resulting 

from a contact with the plaintiff, whom Silaco either did or did 

not observe, over a minute, a moment, or thirty seconds, or not 

at all, before that contact, to wit: 

"[A]t any time before you felt the impact between your vehicle 

and [the plaintiff], did you move towards the right lane in order 

to give [the plaintiff] room? 

A: I did veer to the right. I did. 

Q: Did you veer to the right though before or after you heard the 

impact? 

A: Since I didn't - - since I didn't feel I had impact or there 

was an accident, I can't give a time period. 

boom. 

I only heard a 

Q: Okay. Well, let's use the boom then as the reference rather 

than the word, impact. Did you veer, using your word veer, did 

you veer your vehicle to the right at all before you heard the 

boom or only after you heard the boom? 

A: Before. 
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Q: And what was the reason that you veered your vehicle to the 

right before hearing the boom? 

A: I don't know why, it was just a, I just, I just moved that 

way. I was in a daze, you know, I just moved to the right, but I 

didn't think I had any impact , any impact or connection or 

contact with the person. 

Q: When you say that you were in a daze, what do you mean by 

that? 

A: I mean I'm driving southbound on Amsterdam on the left lane by 

the yellow line. All of a sudden, I see a person come out of 

nowhere. I see a blank face and before you know it, I veer to 

the right. Before, you know it, boom, all one time, boom. 

glanced in the rearview mirror and I saw her image on the 

floor ... 

I 

Q: But this is my question, what made you veer to the right 

before you heard the boom if you've already testified that Ms. 

Benjamin was standing still at the time you saw her at the 

double-yellow line? 

A: I can't give an answer, that was just a reaction. 

Q: A reaction to what? 

A: I don't know, I was just too dazed. 

just a reaction." 

I don't know, that was 
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In a rep affirmation, defense counsel earnest y and strenuously 

urges the court o disre the lpatory a s of her own 

c ient's sition t st s "i le ... manifestly untrue, 

ically impossib cor:tra to expe ence or self-

cont ctory" all "as being without iary value." While 

the court cannot evaluate credibil y on a mot on for summary 

judgment, defense counsel's own a concedes that there are 

t able issues of facL that prec ude summary J 

In view of the ing, the court finds the numerous 

contradictions in defendant Silaco's test raise triable 

issues of fact summary judgment. 

Defendant's motion to amend its answer to assert an affirmati 

de se of emergency is equally without merit. s doctrine 

provides that a person confronted with an emergency not of her 

own and without rtunity for del rat , their action 

in response to such emergency is not o considered ne ligence. 

Based upon the fendant S laco's own testimony, ewed in 

the light most favorable to her, there is no reasonable view of 

any version of the events as she testified that anyth about 

he conduc~ was he product of a sudden and unforeseeable 

occurrence not a~ her own ma ng, or t ich she no 
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opportunity for deliberation. The various versions in which 

defendant conceded observing the plaintiff for some period of 

time standing on the double yellow line before plaintiff was 

struck present no factual emergency; the version in which 

plaintiff is purported to have "come out of nowhereu and where 

defendant Silaco "didn't see heru before contact, fails to give 

rise to any response at all by defendant before her vehicle was 

in contact with plaintiff. 

On this record the Court would be justified in finding this 

motion to be frivolous and imposing sanctions. However, the 

court declines to do so. 

is sufficient. 

The court finds the imposition of costs 

On consent of the parties, all causes of action against the New 

York City Police Department and all causes of action sounding in 

negligent hiring against the defendant The City of New York are 

dismissed with prejudice. 

Accordingly, it is 

ORDERED that defendant's motion for summary judgment and to amend 

its answer is DENIED, and it is further 
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ORDERED ':hat 9 ntif ~ shal have t co ts of thi moti 

s ' -F ssior:. OL a bil of costs to the Cl rk. 

THIS CONSTITUTES THE DECISION AND ORDER OF THE COURT. 

New York, New York 

April 7, 201 E N T E 

FRANK P. NES.VO, 

Jus ice S Court 

APR 2 2 2014 

NEWYORK ·. 
couNTY cLfRK'S omGF 
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