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‘ ’ : | At an IAS Term, Part Comm 3 of the
: : Supreme Court of the State of New York,
" held in and for the County of Kings, at the

Courthouse, at Civic Center, Brooklyn,
New York, on the 8* day of May, 2014

PRESENT:
HON. ANN T. PFAU,
Justice

................................... X

74 ELDERT LLC,
Plaintiff, = ' DECISION and ORDER
- against - . ~ Index No. 502964/2012
, SHARP REALTY, LLC, ET AL,

Defendants. ‘
___________________________________ X

The followiﬁg papers read on motion sequence 18: v
All papers e-filed with the New York State Courts E-Filing (NYSCEF) éystem in
connection with this motion and the relevant orders on file.

ﬁ~ _ ‘ On October 8, 2013 a judgment was entered in favor of attorney Gregg Star,

| EAsq.,. énd against defendénts Sharp Realty LLC, Sharp Family Realty LL.C and Michael

n | Sharp (the Jﬁdgmeﬁt Debtors), in the amount of $92,4239 (Judgment, NYSCEF doc. no. -
535). The Judgment arises from Star’é fnotion to withdraw as counsel for the Judgment
Debtoré in this action, which was granted along with his request for a charging lien. The
order of Justice David Séhmidt; dated January 3, 2013, states that “the matter is set down

~ for a hearing before a special referee to determine the amount of the charging lien”

i (NYSCEF doc. no.- 164). However, in the Kings County Supreme Court, justices only may




request a reference to a special referee frdm the Administrative Judge, who actually issues
the order of reference. In this case, the order of reference was made by Justice Barry

Kamins, thén the Administrative Judge of thé Kings County Supreme Court, Civil Term,

who referred the issue of the amount of the charging lien to a special referee to hear and

report With recommendations (Order-of Refei'ence, dated J anuarsr 4, 2013, NYSCEF doc.
no. 164). | o |

In this motion, Michael Sh'arpl and Cie Sharp move vpr;o se to vacate the
Judgment. _Th_é caption on the notice of motion refers to Special Referee Miriam Sunshine,
suggesting that the motion is ‘made tovhell". This iri‘egularity, from pro se litiéants, 1S
pufely ministerial and no substantial r_ight of a litigant is prejudiced, so the coulrt will
disregard‘it (CPLR 2001). The corporate judgment debtors did not move to vacate the
Judgment. Their attorney was permitted to Withdraw as counsel pursuant to an order
dated July 23, 2013 (NYSCEF doc. no. 530), and no new counsel appeared, so the
corporate. debtors were unrepresented wheﬁ this mption was made. This motion was
submitted without opposition. ‘

Michael Sharp, one of th'e‘Juc.lgment Debtors and a ﬂprincipal of the corporate
debtors, avérs that he was not hotiﬁéd of the special referee’s hearing.'

The motion is granted not only because it is unopposed, but also because the

Judgment is defective. The Judgment states that it is based upon an order to hear and

'The motion is larded with a litany of irrelevant arguments from Cie Sharp
setting forth his dissatisfaction with the entire litigation, none of which was
considered in this decision and order.




determine, when in fact Justice Kém.ins"dfder 6f Réferehce states that the reference is to
hear and report. The special reféree 'iss'ue;d: an order dated June 24, 2013, which awarded
the Staf Léw Firm a fee 1n the amom‘lf‘.(_v)f:$92,423.2;4 (NYSCEF doc. no. 542), states that
the case was refefred to her to heai‘ and :c'l:étermiﬁej'Which 1S not :consilster‘lt with J uétice
Kamins’ Order of Refer;enée.. Althbugh_dafed June 24, 2013, the ,‘special referee’s order was |

not filed with NYSCEF until Octobéi' 11,!2013, three days after the Judgment was

~entered, so Judgment Debtors would not have notice of its content before the Judgment

was entered.? Attached to the special referee’s order is a copy of the Order of Reference

with handwritten notations added, includirig the word “copies” on top, and J ustice

Kamin’s name crossed off and the name of Justice .Knipel, the successor Administrative
Judge, added with a signature. The document also has been altered to check the box
indicating that the reference shall also b'e.“tf)-vhear and-d'etermine pursuant to the

stipulation of the parties, and it is,initiéled"‘GS"’, suggesting that Gregg Star consented to

“ .

“convert the reference to hear and determipe, but there is no indication that any Judgment

Debtor consented as well. This alt’vered do’:c.liment \%}aS never filed as an order of the court,

and appears in the record only as an af;caé};ment to the special referee’s order filed on

Oé_tober 11, 2013, ﬁlore than three moﬁths aftef the special referee determined the issue.
It is undisputed that Michael Sharp was not notified of the hearing date, and

he makes no mention of consenting to change the reference to a reference to hear and .

2 An amended order was filed the same day as the Judgment, with the only
apparent amendment being a statement that “judgment is granted to the Star Law
Firm, . ..” (NYSCEF doc. no. 534), which language was not in the original special
referee’s order. _ o '




determine. There is no indication in the record that any Judgment Debtor ever consented

to alter the terms of the Order of Reference to permit the special referee to hear and
determine the issue.

" “A referee derives his or her authorityi' from an orde¥ of reference by the

- court” (Matter of Martinborough v Martinborough, 98 AD3d 511,‘. 512 (2d Dept 2012], citing

CPLR 4317 and Mattér of Gole v Gdle, 87 AD3d 1011, 1012 [2d Dept 2011]). Where the
order of reference referred the matter to the referee to hear and report only, not to hear
and determine, the referee lacks jurisdiotion to determine the issue as a matter of law
(Matter of Martinborough, supra). In t‘he recen_t-.deeisit)n 1in Matter of Aslan v Senturk, the
Second Department held that the courr 'attorney referee lacked jurisdiction to issue an

order determining the matter referred to her to hear and report with recommendations,

" and the special referee’s order was deemed a report and remanded for further proceedings

pursuant to CPLR 4403 before a judge (2014 NY Slip Op 2774 [2d Dept, April 23, 2014)).
In addition, the special referee s J une 24 2013 order and October 8, 2013
amended order which form the basis for the J udgment only award attorney fees to an
entity called “The Star Law Fi‘rm”., which is not a party mentioned in the Order of
Refereoce, and no attorneys fees are award‘ed to Gregé Star, Esq., as provided for in the
Judgment. | | | |
Therefore, the motion to vacate the J udgment is granted not only because it
1s unopposed, but' on the nderite as we_ll.- lIn. light of the- foregoing}, the order and amended

order from the special referee are deemed a report with recommendations requiring a

. motion to confirm pursuant to CPLR 4403 (Matter of Aslan v Senturk, supra).
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Since the Judgment is defectiye it is vacated in its entirety even though the
corporate Judgment Debtors did not move to vacate it. Accordingly, it hereby i is

ORDERED that the motion is granted and the Judgment dated October 8,
20_13 in favor of Gregg_Star,‘Esq. agam'st:the Sharp Realty vLLC,“Sharp Family Realty
LLC and Michael Sharp in the amount of _$92,423.2‘5 hereby is vacated; and it further is
| ORDERED that the or‘defr'of‘ the special referee dated June 24, 2013 and the
amended order of the spec1al referee dated October 8 2013, together hereby are deemed a
report w1th recommendatlons and a party s t1me to move pursuant to CPLR 4403 to
confirm or reject the report shall com’mence upon service of a copy hereof with notice of

entry.
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