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SUPREME COURT OF THE STATE OF NEW YORK l
COUNTY OF NEW YORK: Part 55 i
X i

7001 EAST 71% STREET, LLC, |

Plaintiff, Index No. 151387/13
-against- ‘ DECIISION/ORDER

|
MAIMONIDES MEDICAL CENTER, MILLENNIUM |
HEALTH SERVICES, MILLENNIUM PEDIATRICS, i
JORDAN MEYERS, M.D., DANIEL ABUELENIN, 1
M.D., PEDRAM BRAL, M.D., ORRIN LIPPOFF, M.D. i
and JOHN DOES 1-10, |

Defendants.
X

MILLENNIUM HEALTH SERVICES, MILLENNIUM
PEDIATRICS and JORDAN MEYERS, M.D,,

Third-Party Plaintiffs,
-against-
LORI FALCO-GREENBERG,

Third-Party Defendant. i

HON. CYNTHIA S. KERN, J.S.C. |
Recitation, as required by CPLR 2219(a), of the papers considered in thé review of this motion

for: !

Papers Nurﬁbered
I
Notice of Motion and Affidavits Annexed.......cccoevevvervveecreruennen. 1
ANSWETING AffIAAVILS. .....eviveieeeeeteeeeeeeeeceeee e eee s ans '2
Replying Affidavits......ccocereierieeriinieriercrceeseenieneeseeseeeeens '3
EXRIDILS e cerecieicsecis st sasteece s s sss s sensenees '4
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Plaintiff 7001 East 71* Street, LLC (“7001") commenced the instant action against

1]
defendants Maimonides Medical Center (“Maimonides™), Millennium Health Services (“Health

Bl
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Services”), Millennium Pediatrics (“Pediatrics”), Jordan Meyers, M.D. (‘;Dr. Meyers”), Daniel
Abuelenin, M.D. (“Dr. Abuelenin”), Pedram Bral, M.D. (“Dr. Bral”), Orrin Lippoft, M.D. (“Dr.
Lippoff”) and John Does 1-10 to recover damages to plaintiff’s premises. stemming from
defendants’ alleged conduct during Superstorm Sandy. Plaintiff now mc;ves for an Order
pursuant to CPLR § 3025(b) granting it leave to amend its complaint to add new parties and to
correct certain information asserted in the complaint about the existing dgfendants. Dr. Bral
separately moves for an Order pursuant to CPLR § 3212 for summary juéigment dismissing the
complaint and for attorney’s fees. The motions are consolidated for disp:osition. For the reasons
set forth below, plaintiff’s motion is granted and Dr. Bral’s motion is derjied.
|

The relevant facts are as follows. Plaintiff owns the premises located at 7001-7023
Avenue U, Brooklyn, New York (the “subject premises”). Defendant Maimonides leased a
portion of the subject premises from plaintiff (the “Lease”) and subleased all or some of that
space to other businesses, including the remaining defendants. Dr. Bral is a physician employed
by Maimonides. On or about October 29, 2012, Superstorm Sandy substantially damaged the
subject premises. On or about November 14, 2012, plaintiff was informéd by licensed
professional engineers that the electrical system at the subject premises Had been seriously
damaged and that it was un;afe to use any of the electrical system components On or about
November 15, 2012, plaintiff advised Maimonides that Consolidated Edlson had cut off
electrical service to the subject premises, that Maimonides should not engrgize the electrical
system because it could cause an explosion and that no one was authorized to enter the subject

premises without plaintiff’s prior written consent. On or about November 20, 2012, plaintiff

wrote to Maimonides enclosing a statement received from a licensed electrician setting forth
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hazards at the subject premises and a report from an environmental consulting firm advising that
|

the subject premises had become contaminated with fecal coliform, fecal'bacteria and mold. The
|

letter further demanded that Maimonides immediately cease and desist all activities at the subject

premises and vacate the subject premises.

On or about December 7, 2012, plaintiff terminated the Lease and Maimonides later

consented to the Lease’s termination. Plaintiff alleges that defendants did not promptly vacate
the subject premises but instead attempted to connect a portable generator into the existing
lighting and power panel at the subject premises, which caused a substantial risk of harm and

significant fire hazard. In or around February 2013, plaintiff commenced the instant action

1
i

against defendants with the filing of a summons and complaint alleging causes of action for
breach of contract, negligence, prima facie tort, nuisance and conversion.fand requesting damages
in the amount of $1,000,000.00. Specifically, the Complaint alleges that defendaﬁts caused
damage to the subject premises, distinct and separate from Superstorm S?ndy, including, inter
alia, leaving medical waste, including sharp disposal units and hazardou; radiation equipment,
illegally running a “jury-rigged” power cable, removing numerous fixtures, including electrical
outlet covers and switch plates and completely destroying parts of interic;r plumbing and
sanitation drains. i

In May 2013, Dr. Bral moved to dismiss plaintiff’s complaint in i;ts entirety. In support of
his motion, Dr. Bral submitted an affidavit in which he affirmed that he \}vas not a subtenant of
the premises. However, this court only granted that portion of Dr. Bral’s: motion to dismiss the

!
complaint’s first cause of action for breach of contract and the complaint’s third cause of action

for prima facie tort. In or around September 2013, Dr. Bral answered the remaining causes of




action in the complaint for négligence, nuisance and conversion. Subseqpently, the parties
conducted discovery, including the exchange of interrogatories and docu_;nent requests and Dr.
Bral’s deposition, which was conducted in January 2014. Plaintiff now moves for leave to
amend its complaint to assert new allegations against the existing defendants and to add four
additional party defendants. Dr. Bral also moves for summary judgment?dismissing the
complaint’s remaining causes of action and for attorney’s fees.

The court first turns to Dr. Bral’s motion for summary judgment !dismissing the complaint
and for attorney’s fees. On a motion for summary judgment, the movant; bears the burden of
presenting sufficient evidence to demonstrate the absence of any materiai issues of fact. See
Alvarez v. Prospect Hosp., 68 N.Y.2d 320, 324 (1986). Summary judgrr_ient should not be
granted where there is any doubt as to the existence of a material issue of fact. See Zuckerman v.
City of New York, 49 N.Y.2d 557, 562 (1980). Once the movant estab]ishes a prima facie right
to judgment as a matter of law, the burden shifts to the party opposing thTe motion to “produce
evidentiary proof in admissible form sufficient to require a trial of material questions of fact on
which he rests his claim.” Id. The elements of a claim for negligence include: (1) a duty owed
by the defendant to the plaintiff, (2) a breach thereof, and (3) injury proximately resulting
therefrom. Solomon by Solomon v. City of New York, 499 N.Y.S.2d 392;( 1985). The elements
of a claim for nuisance are “(1) an interference substantial in nature, (2) intentional in origin, (3)

1
unreasonable in character, (4) with a person’s property right to use and ehjoy land, (5) caused by
another’s conduct in acting or failing to act.” Berenger v 261 West LLC,.93 A.D.3d 175, 182 (1*
Dept 2012). “... [A] cooperative’s failure to take action may constitute aivnuisance in some
cases...” George v Board of Directors of One West 64" Street, Inc., 201 l) NY Slip Op 32325U
(Sup. Ct., New York Cty August 24, 2011). “[T]o establish a cause of agtion in conversion, the

1
1
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plaintiff must show legal ownership or an immediate superior right of po§session to a‘speciﬁc
identifiable thing and must show that the defendant exercised an unauthorized dominion over the
thing in question...to the exclusion of the plaintiff’s rights.” Fiorenti v. Central Emergency
Physicians, 305 A.D.2d 453, 454 (2d Dept 2003), citing Independence Djiscount Corp. v.
Bressner, 47 A.D.2d 756, 757 (2d Dept 1975); see also Fitzpatrick House I, LLC v.

Neighborhood Youth & Family Servs., 55 A.D.3d 664 (2d Dept 2008). ,

In the instant action, Dr. Bral has established his prima facie righi to summary judgment
dismissing thé complaint’s remaining causes of action for negligence, nuisance and conversion as
he has demonstrated that he (1) did not breach any duty owed to plaintiff; (2) did not interfere,
intentionally or unintentionally, with plaintiff’s right to the use and enjoyment of its premises;
and (3) did not exercise any unauthorized dominion over plaintiff’s property to the exclusion of
plaintiff’s rights. Specifically, at his deposition, Dr. Bral testified that hé vacated the premises as
soon as he was notified to do so and that he returned to the premises approximately two weeks
after Superstorm Sandy only to get his personal belongings. He further testified that he did not
bring in any generators to the premises and was not responsible for “cleaning out” the premises
after Superstorm Sandy but only the area around his desk and his personal items. Specifically, he
testified that the only items he took from the premises were personal iterr;s such as diplomas,
medical charts, paperwork and his own “chachkas” and that he never removed from the premises
or touched any of plaintiff’s property.

However, in response, plaintiff has raised an issue of fact sufﬁcieﬁt to defeat Dr. Bral’s

motion for summary judgment based on its assertion that discovery is outstanding pursuant to

CPLR § 3212(f). “A determination of summary judgment cannot be avoided by a claimed need



for discovery unless some evidentiary basis is offered to suggest that disc;overy may lead to
relevant evidence.” Rutture & Sons Constr. Co. v. Petrocelli Constr., 25;7 A.D.2d 614 (2d Dept
1999). A party seeking to oppose summary judgment on the ground that further discovery is
needed must show “a substantial likelihood that additional persons sougl;lt for deposition
possess[] information material and necessary to oppose the motion.” Hq}den v. City of New
York, 26 A.D.3d 262 (1% Dept 2006). Here, plaintiff has established that; Dr. Bral’s motion for
summary judgment should be denied on the ground that plaintiff intends:to depose certain
individuals including, inter alia, current non-party Benson Consulting C.:orp. (“Benson”), the
company allegedly hired by defendant Maimonides to organize the movilrlg of its property out of
the premises after Superstorm Sandy, current non-party Jager LLP (“Jager™), a subtenant of
Maimonides, and its principals Scott Andes, M.D., George Jager, M.D. and Gil Roter, M.D as
well as Guy Spencer, a non-party independent contractor who was allegédly hired by
Maimonides to move it out of the premises. Although Dr. Bral has provjided affidavits from Mr.
Spencer, Mr. Andes and Mr. Jager in which such individuals affirm that:;they do not have any
knowledge as to whether Mr. Bral caused any damage to plaintiff’s property, the remaining
individuals may have relevant testimony as to whether Dr. Bral caused aﬁy of the alleged damage
to plaintiff’s property. Additionally, that portion of Dr. Bral’s motion which seeks attorney’s
fees is denied as he has failed to provide a basis for such relief. :

The court next turns to plaintiff’s motion for an Order pursuant té) CPLR § 3025(b)
granting it leave to amend its complaint. Pursuant to CPLR 3025(b), “[r;l]otions for leave to

amend pleadings should be freely granted, absent prejudice or surprise résulting therefrom,

unless the proposed amendment is palpably insufficient or patently devoid of merit. On a motion
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for leave to amend, [the party] need not establish the merit of its proposed new allegations, but
simply show that the proffered amendment is not palpably insufficient oridevoid of merit.”

MBIA Ins. Corp. v Greystone & Co., Inc., 74 A.D.3d 499, 499-500 (1* Dept 2010) (internal

citations omitted). |

In the instant action, plaintiff’s motion for leave to amend its comjplaint is granted. As an
initial matter, that portion of plaintiff’s motion for leave to amend its cor;lplaint to reflect that Dr.
Abuelenin is no longer a party to the action as per the Stipulation of Disciontinuance signed by
the parties is granted without opposition. Additionally, that portion of piaintiffs motion for
leave to amend its complaint to reflect that Dr. Lippoff is the principal of Benson is granted as
such amendment is not patently insufficient or devoid of merit. Further,ithat portion of
plaintiff’s motion for leave to amend its complaint to reflect that Health :Services is owned and
controlled by Dr. Meyers and not Maimonides is granted as such amendr?nent is not patently
insufficient or devoid of merit. Additionally, that portion of plaintiff’s rﬁotion which seeks to
amend the complaint to correct the description of Dr. Bral to allege that 1Ile is an employee of

Maimonides rather than a subtenant of Maimonides is granted as such amendment is not patently
insufficient or devoid of merit and Dr. Bral is still a party to this action. I

Finally, that portion of plaintiff’s motion for leave to amend its cbmplaint to add Benson
and Jager, along with Jager’s principals, Dr. Jager, Dr. Roter and Dr. Ar;des, as defendants is
granted as the addition of such new parties is not patently insufficient oerevoid of merit.
Plaintiff alleges that Benson is the company that provided property mane_igement services at the

premises and was owned by Dr. Lippoff and that Benson may have be_en: responsible for the

alleged property damage. Additionally, plaintiff alleges that Jagér, along with its principals, is a
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partnership of medical professionals that subleased space from Maimonides and may have been

responsible for the alleged property damage. Plaintiff alleges that it was informed about the

identification of the additional parties and the other information after dep'lositions were conducted

and discovery was exchanged. In opposition to plaintiff’s motion, defencilants assert that plaintiff

may not allege breach of contract and prima facie tort causes of action against the additional

parties on thé ground that such causes of action are devoid of merit. However, the court need not
i

address such assertion as the issue is now moot based on the amended coimplaint attached to

plaintiff’s reply papers in which plaintiff asserts a breach of contract cause of action against

Maimonides only and removes the prima facie tort cause of action in its éntirety.

Defendants’ assertion that that portion of plaintiff’s motion for leéve to add Benson, Jager

|

and Jager’s principals as defendants should be denied on the ground that the existing party

defendants would be unfairly prejudiced by such amendment is without ;;nerit. Specifically,
defendants assert that they will be prejudiced by the addition of the new parties because the new
parties must be given the opportunity to take depositions that have alreagi;y been conducted which
“would require unwarranted expenditure of time, money, and resources”;and which “will
invariably delay the trial of this matter.” However, the fact that defendaéts may be burdened by
further depositions that the new parties have the right to conduct is not a;ground for denying
plaintiff’s motion to amend the complaint. Additionally, the fact that pla:intiff failed to
commence an action against these defendants at an earlier date does not preclude plaintiff from

I
amending its complaint to add them as party defendants now as long as ;;laintiff is within the

applicable statute of limitations, which it is.

Accordingly, it is hereby




ORDERED that that portion of Dr. Bral’s motion for an Order pursuant to CPLR § 3212

for summary judgment dismissing the complaint’s remaining causes of action asserted against

him is denied; and it is further !

ORDERED that that portion of Dr. Bral’s motion which seeks attorney’s fees against

plaintiff is denied; and it is further
ORDERED that plaintiff’s motion for an Order pursuant to CPLR § 3025(b) granting it

leave to amend its complaint is granted in its entirety; and it is further

ORDERED that the Amended Verified Complaint, in the form annexed to plaintiff’s

reply papers, shall be deemed served upon service of a copy of this order with notice of entry
1
upon all parties who have appeared in the action; and it is further

ORDERED that a supplemental summons and the Amended Complaint, in the form
annexed to plaintiff’s reply papers, shall be served, in accordance with the Civil Practice Law

and Rules, upon the additional parties in this action within 30 days after service of a copy of this

order with notice of entry; and it is further j

ORDERED that the action shall bear the following caption:

SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK: Part 55
X

7001 EAST 7157 STREET, LLC,
Plaintiff, i
-against-
MAIMONIDES MEDICAL CENTER, MILLENIUM :
HEALTH SERVICES, MILLENNIUM PEDIATRICS, :

JORDAN MEYERS, M.D., PEDRAM BRAL, M.D.,
ORRIN LIPPOFF, M.D., BENSON CONSULTING
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CORP., JAGER LLP, GEORGE JAGER, M.D,,
GIL ROTER, M.D., SCOTT ANDES, M.D. and |
JOHN DOES 1-10, |

Defendants.
X ;
MILLENIUM HEALTH SERVICES, MILLENIUM !
PEDIATRICS and JORDAN MEYERS, M.D., .
i
Third-Party Plaintiffs, ’
-against-
LORI FALCO-GREENBERG,

Third-Party Defendant. |

X

And it is further :
!

ORDERED that counsel for plaintiff shall serve a copy of this order with notice of entry
upon the County Clerk (Room 141B) and the General Clerk’s Office (Room 119), who are

directed to mark the court’s records to reflect the additional parties. This constitutes the decision

and order of the court.

pacs: 1914 e tx
* J.S.C.

o

— e
C\(NT‘_'“’"S 1.5.C.

[

10



