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- Upon the foregoing papers,

. Plaintiff HERTZ CORPORATION, self insured, in this
declaratory judgment action moves for a default judgment for the

relief demanded in the Complaint purSuant to CPLR 3215 based upon
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the failure to provide duly scheduled “Examinations Under Oath”

of defendants CASSANDRE CLEOPHAT, MARIE GERVAIS and CLIFFORD
EDMOND, individuals who assigned to certain medical/health care
providers their rights to be reimbursed for benefits under the
No-Fault laws for the expenses of treatment for injuries suffered
in an automobile accident on June 2, 2011.

Plaintiff has submitted proof of service of the summons and
complaint and proof of service of this motion upon defendants
CASSANDRE CLEOPHAT, MARIE GERVAIS and CLIFFORD EDMOND.
Defendants CASSANDRE CLEOPHAT, MARIE GERVAIS and CLIFFORD EDMOND
have defaulted in appearance on this motion. Plaintiff has
further submitted an affidavit of facts pursuant to CPLR
3215 (f), as well as evidence of the default of defendants by
attorney affirmation. Plaintiff has also submitted proof of the
additional mailings of the summons required by CPLR 3215(g) (4).
This motion is brought within one year of the default. The court
shall therefore grant a declaratory judgment on default against
defendants CASSANDRE CLEOPHAT, MARIE GERVAIS and CLIFFORD EDMOND
for the relief sought in the Complaint.

Plaintiff HERTZ CORPORATION, self insured, in this
declaratory judgment action also moves for a summary judgment,
pursuant to CPLR 3212, for the relief demanded in the Complaint
against defendants FIVE BORO PSYCHOLOGICAL and LICENSED MASTER

SOCIAL WORK SERVICES, PLLC, medical/health care companies, who
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were assigned the rights of reimbursement of defendants assignors
CASSANDRE CLEOPHAT, MARIE GERVAIS and CLIFFORD EDMOND, based upon
the failure of defendants assignors to provide duly scheduled

Examinations Under Oath.

As held by the First Department in Unitrin Advantage Ins Co

v_Bayshore Physgical Therapy, 82 AD3d 559, 560 (1°° Dept 2011):

The failure to appear for [EUOs] requested by the insurer

“... as ... may reasonably [be] require[d]” (Insurance

Department Regulations [11 NYCRR] § 65-1.1) is a breach of a

condition precedent to coverage under the no-fault policy,

and therefore fits squarely within the exception to the

preclusion doctrine, as set forth in Central Gen. Hosp. Vv

Chubb Group of Ins. Cos. (90 Ny2d 195 [1997]).

As in Unitrin, here “plaintiff has satisfied its prima facie
burden on summary judgment of establishing that it requested
(EUOs) in accordance with the procedures and time frames set
forth in the no-fault implementing regulations, and that
defendants’ assignors did not appear. In opposition, defendants
failed to raise an issue of fact that the requests were
unreasonable” .

Accordingly, it is

ORDERED and ADJUDGED that plaintiff’s motion for a default
judgment against defendants CASSANDRE CLEOPHAT, MARIE GERVAIS and

CLIFFORD EDMOND 1s GRANTED on default; and it is furthexr

ORDERED, ADJUDGED and DECLARED that defendants CASSANDRE
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CLEOPHAT, MARIE GERVAIS and CLIFFORD EDMOND are not eligible
injured persons entitled to no-fault benefits under Claim No.:
02-2011-14480-NS; and that plaintiff HERTZ COMPANY has no duty to
honor or pay c¢laims for reimbursement under Claim No.: 02-2011-
14480-NS and that plaintiff HERTZ COMPANY is not obligated to
honor or pay claims for reimbﬁrsement as assignees of FIVE BORO
PSYCHOLOGICAL and LICENSED MASTER SOCIAL WORK SERVICES, PLLC and
that the defaulting defendants have no rights with respect to the
alleged accident of June 2, 2011 inveolving them; and it is
further

ORDERED and ADJUDGED that plaintiff’s motion for a summary
judgment against defendants FIVE BORO PSYCHOLOGICAL and LICENSED
MASTER SOCIAL WORK SERVICES, PLLC is GRANTED; and it is further

ORDERED, ADJUDGED and DECLARED that plaintiff HERTZ.COMPANY
has no duty to honor or pay claims for reimbursement under Claim
No.: 02-2011-14480-NS and that plaintiff HERTZ COMPANY is not
obligated to honor or pay claims for reimbursement as assignees
of FIVE BORO PSYCHOLOGICAL and LICENSED MASTER SOCIAL WORK
SERVICES, PLLC and that the defendants FIVE BORO PSYCHOLOGICAL
and LICENSED MASTER SOCIAL WORK SERVICES, PLLC have no rights

with respect to the alleged accident of June 2, 2011 involving



defendants assignors
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