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SUPREME COURT OF THE STATE OF NEW YORK 
NEW YORK COUNTY 

PRESENT: 

· Index Number: 11313912010 
ALVARADO, JESSICA 
VS. 

ORTIZ, LUIS GILBERTO 
SEQUENCE NUMBER : 003 
SUMMARY JUDGMENT 

i 

NC:::.R.J ~ 
Justice 

PART~-~ 

INDEX No. {( $ /~ 'f'/; j 
"' I 

MOTION DATE f-/..:> .r/ t 
MOTION SEQ. NO. oo 3 

7 

The following papers, numbered 1 to-·_, were read on this motion to/for ____________ _ 

Notice of Motion/Order to Show Cause - .Affidavits - Exhibits · I No(s). ____ _ 

Answering Affidavits - Exhibits----------------- I No(s). -----

1. CHECK ONE: ..................................................................... CASE DISPOSED ·~N-FINAL DISPOSITION 

2. CHECK AS APPROPRIATE: ........................... MOTION IS: D GRANTED < D DENIED ~RANTED IN PART DorHER 
3. CHECK IF APPROPRIATE: ............................................... . 0 SUBMIT ORDER SETTLE ORDER 

0DONOTPOST 0 FIDUCIARY APPOINTMENT 0REFERENCE 
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SUPREME COURT OF THE STATE OF NEW YORK 

COUNTY OF NEW YORK : CIVIL TERM PART 62 

- --x 
JES ICA ALVARADO, 

Index No. 

21 nti f, 113139/2010 

DECISION & ORDER 

-again t 

LUIS GILBERTO ORTIZ, BEERCOT SHADAI MITCHELL, 

NEW YORK CITY POLICE DEPARTMENT and CITY OF 

NEW YORK, 

Defendants. 

FRANK P. NERVO, J: 

FI LE 0 
JUN O 5 '2014 

-- - -Ntw-Y~RK 

couNTY CLERK'S QFAO:: 

Motion sequences 003 and 004 are consolidated for disposition in 
the following decision and order: 

The on this motion with exhibits annexed: Nos. 

Defendant Ortiz' Motion For Summary Ju on Liability 

(7/ 0/2013) 1 

Defendant Ortiz' Motion For Summary Judgment on threshl-iold 

pursuant to Insurance Law 5102 (7/11/2013) 2 

Plainti f's Cross Motion for on Liabil 

and opposition to Ortiz' Motion For Summary (7/ 9/2013) 3 

Defenda;:t Ortiz' sition to Plaintiff's Cross Motion for 

Summary (8/09/2013) 4 
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~~----------------............. -
Defendant City of New York Cross Motion for Summary Judgment 

on Threshold and Liability (10/11/2013) 5 

Plaintiff's Opposition to Summary Judgment on Threshold 

and Cross Motion on Liability (12/06/2013) 6 

Plaintiff's Supplemental Affirmation in Opposition providing 

"Newly Available Information and Documents." ( 12I13 /2 013) 7 

Defendant Ortiz' Reply Affirmation (12/18/2013) 8 

Defendant Ortiz' Reply Affirmation to Plaintiff's Supplemental 

Affirmation in Opposition (12/19/2013) 9 

Plaintiff's "Sur-Reply" to Defendant Ortiz' Motion for Summary 

Judgment on Threshold (12/31/2013) 10 

Defendant City Reply to Plaintiff's Opposition to City Cross Motion 

(01/15/2014) 11 

Plaintiff's cause of action seeks damages as a result of 

personal injuries sustained in an automobile collision on 

November 18, 2009. Plaintiff was a passenger in the automobile 

owned by defendant City of New York and operated by defendant 

Mitchell (hereinafter the Mitchell vehicle), which was struck 

from behind by the vehicle operated and owned by defendant 

Ortiz. At the time of the collision, both plaintiff and 

defendant Mitchell were on duty New York City police officers 

engaged in retrieving a bullet proof vest from a police 

department shooting range. 
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~~~------------................ .. 
Defendants move and cross-move for summary judgment on issues of 

liability and injury threshold pursuant to Insurance Law 5102. 

Defendants Mitchell and City of New York further argue that 

plaintiff is nonsuited pursuant to the General Municipal Law. 

Plaintiff cross-moves for judgment on liability. For the 

reasons hereinafter set forth all motions are denied with the 

exception of plaintiff's cross motion for judgment on liability. 

Defendants' motions for suzmnary judgment on liability. 

Defendant Ortiz asserts that plaintiff, passenger of the 

Mitchell vehicle, testified at deposition that Mitchell failed 

to use her directional signal therefore all liability for the 

collision is properly allocated to Mitchell. In the alternative 

he argues that Mitchell's failure to signal a lane change 

created an emergency situation absolving him of any 

responsibility for the collision. Neither of these theories 

provide a basis for summary judgment in defendant Ortiz' favor. 

The first theory merely raises questions of fact for 

determination at trial, addressing the manner in which the 

vehicles were operated; the second fails to set forth any cogent 

basis for injecting the emergency doctrine into this matter. 

Indeed, all cases relied upon by Ortiz establish emergency 
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s tua i s aris ng as a result of vehic es being d ven in the 

rection on a n y. 

Defendant Mitchell's motion for summary j is likewise 

ed as here rema n ions of fact to be reso wi 

re ct to r operat:ion of r veh cl , ng but not 

limited to questions of proper signaling and the manner and 

circumstances under which she changed lanes. 

Plaintiffrs cross-motion for summary jud£Elent on liability. 

Plaintiff's cross~motion for summary j on 1 ity is 

ed as she was a ssenger in defendant Mitchell's vehicle 

at the time of the collision. Ne r fendant has rai 

issue of rat li e on p iff's part. Judgf':ent 

is awarded co plaintiff on negligence at this time, wi h 

apportionment of liabili 

trial. 

of defendants rese to the t 

Defendants/ motions on 11serious injuryH grounds. 

The motion and cross-motion to di SS the aint o:-i the 

s that pla iff d not suffer a ~serious ury" as 

of 
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~~----------------............. . 
fi nsurance Law Section 102(d) are both ed. The 

ng rs with respect to this b of +-
L- mot are 

lly and ctual1y i f cient to s rt s branch the 

motion as hey fail t eliminate 11 t iable issues of th 

to the nature, extent pe of p aintiff's 

uries. In any event, the court finds pla if f s 

proof whi raises t able issues of ct suffi ent to preclude 

summa j t on the seriousness of lDJ es. 

In response to these motions a inti submits f irrnatior:s of 

her treati physicians that es ish in legally and lly 

sufficient detai , that plaintiff did fact susta a 

permanent loss of use of a body organ, member, or 

system and/or a permanent cons ial limitation of use of a 

body o or member, her cervical ine. 

Dr. H. Kim, M.D., attes~s to s f icant and 

restrictions in the range of motion of the pla iff's ce cal 

spine in all planes w h reductions between 5 % and 3% of 

normal. EMG test and MRI confirm these f ngs. Dr. 

es that h clinical ation f st I 2013, 

"revealed gnificant defect in rvica range of motion 

consisted relat vely £: 
.L prior ion." Dr. 
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Kim te ned these inj es are permanent and prov s 

sis of "fu r era ion exace in. r 

tion with pan and restriction of function," and 

plaintiff has rea "max 1 ca~ II 

intiff's treati ic a 1 ation spe alist 

kto ya Brener, M.D. in her affirmation of November 1, 20 3 

sets forth indi s consistent with se Dr. Kim, albeit 

furt r n that any gaps in treatment are "not inconsistent 

with treatment of ients suff e from s lar conditions," 

and t r treatment "would not be expected to cure [the 

Dl iff's] injury nor. .eliminate the cause of [the 

p iff's] pain. 11 Both doctors Kim and Brener causally relate 

plaintiff's inj es to this lisio:i. 

In a y dated December 8, 2013, de Ortiz rais s fo 

the first t a purported issue of a gap plaintiff's 

treatment and 1 r, that aintiff's cal reco 

strate a subse ury. As s is new material 

s tted for the fir t t in a reply affirmation, the court 

may not cons er it. tt v. Lenox 7 7 
~ .l tal, 182 . D. 2d 

5 60. ) In any event, the gap in treatment is ue conclus 

sol by the pla iff's sician Viktoriya 3rener, who ets 
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~~------------.............. -
forth in her affirmation of 21, 2013 , " 'I']here was 

a gap in creatment prior to Ms. Alvarado's mos recent vis t. 

This is not inconsistent th treatment of ients suffer 

from s lar con di t ons ... Further treatment may have prov ded some 

temporary r lief of her pain but would not be expected to cure 

her injury nor could it e iminate the cause of her pain. In 

such cases, many patients choose to l wi their rest ctions 

and l tations rather than pursuing further and more a sive 

procedures and the ris 

such r procedures. 

of increased disability assoc ated with 

For these types of injuries, it is not 

unusual r ients to cease palliative methods." Fur 

reference to a purported subsequent ury may well relate to 

the ext:ent of aintiff's damages but fail to extinguish all 

triable issues of fact on he issue of i uries plaintiff 

susta as a result of the subject automobile collision. 

Re: GML 205-a and 205-e 

Defendant City neither moves nor cross-moves with respect to the 

cac on o General Munic l Law 05. The ref ore, '.:.he 

a is not before the court. Neverth less, the court now 

dete s that the statute is not a bar as a de e. 
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The "firefi ' .~ ru If as t' . statute is l ially :::; 

' 
__ n J 

referred eludes fire ters and po ice 0 ficers from 

re cove i s for }_DJ es ca us d by l ' 
-'-l in the very 

situations hat ere at he occasion for their s rv ces, in 

ce of a statutory lation. rule is ed to bar 

common- ligence cla re he jury sustained s 

related to the rticular ch lice officers are 

expect to assume as part their duties. The tive 

factor appl ng the fire ghter rule's bar is whet r 

ury sustained is related to rticular dangers which 

ice officers are ed to assume as part of their dut s 

as g the risk of the i ury not r:'lere 

furnish the occasion ~ the injury. No view of facts and 

circumstances sur ng the pla iff's juries sustained in 

the automobile collision of November 18, 2009 establish a basis 

for s That is, riding as a se r in a lice 

icle for the sole purpose of retri ng a bullet vest 

does not give rise to a particular danger a police off cer is 

ed to assume as part of their duties, nor was plaintiff 

e:iga any spe if ic police ion t t increased the risk 

of rece ing the i uries ained of. Cons quently, 

pla ntiff' s cornn~on-law negligence claims n th s rnatt r may 

properly proceed, and any moti s see di sal purs t 0 

t.he General '.'1un c al Law are denied. (Santan o v. State of 
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~~----------------------

NevJ 71 NY2d 393, Za i v Nia ra Pron tier Transp. Commn., 

85 NY2d 423.) 

The court further notes, were GML 205-a and 205-e applicable, 

aintiff sets forth suffi statutory violations the 

rators of the respective vehicles to permit the continuation 

of the prosecution of this action. 

ORDERED that the defendants' mot for surmnary J are 

denied; and iL is further 

ORD~RED that the plaintiff's motion for SUTIL'Ttary judgment is 

granted; and it is further 

ORDERED that damages and apportionment of liabili among the 

defendants shall be reserved for, and determined at, trial. 

THIS CONSTITU~ES THE DECISION AND ORDER OF THE COURT. 

FILED 
JUN 0 5 2014 

New York, New York 

June 4, 2014 

NEWYOHK 
COUNTY Cl.ERK'$ OFFl(JI 

Frank P. Nervo, J.S.C. 
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