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SUPREME COURT OF THE STATE OF NEW YORK 
NEW YORK COUNTY 

PART 3 3  PRESENT: ALEXANDER W. HUNTER, JR. 
Justice 

Upon the foregoing papers, it is o r d d  that this motion is 
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l'or and  Order I'uriuant to Article 75 or the CPI R 
Vacating a C'e:?ai:i Arbitration Award and C'ompelling 
Arbitration of a Certain Contro\ersy 

-against- 

GC ENG & Associates Engineering, P.C. 

COIJN r'f CLGRK'S OFFICE 
NEW YORK 

The motions to quash a subpoena, designated as motion sequences 005 and 006, and the 
motion for an order of contempt, designated as motion sequeiice 007, are coiisoiidated for joint 
disposition and decided herein. 

The motion by petitioners-judglnent debtors ("petitioners") pursuant to C.P.L.R. 2304 to 
quash the subpoena issued to Dinie Savings Bank of Williamsburg ("Dime Bank") as being 
overly broad is granted. The motion by petitioners pursuant to C.P.L.R. 2304 to quash the 
subpoena issued to Bank Leumi USA ("Bank Leumi") as being overly broad is granted. The 
motion by petitioners pursuant to C.P.L.R. 5240 to vacate or modi& the restraining notice issued 
to Bank Leumi in regards to petitioner LES Realtj Group LLC ("LEY) is granted. to the extent 
that the restraining notice is strictlj limited to the assets of petitioner LES. The iiiotion by 
respondent-j udgnient creditor ("respondeiit") to hold petitioners and PLT Realty Group LLC 
(--PLT"), a non-partj to this action. in contempt for failure to coinpl] uith a subpoena is denied. 

This court issued an order on April 25. 201 1. and an aiiieiidedjudgiiielit on October 24, 
201 1 .  vhich confirmed an arbitration auard of $129.230.65 iii favor of  respondent ("the 
Judgment"). '1 o date. 110 part of the Judgment has been satisfied. 

On August 9. 201-3. respondent issued three subpoenas and a restraining notice. A4 
subpoena and restraining notice uas  issued to petitioner LES seeking written responses to nine 
questions and production of certain documents v, itliin sek en days of service ("Subpoena A"). A 
wbpoeiia \,T as isued to petitioner Morris Platt ac menihedofficer of TILT ceeking documents and 
to talle a deposition on matters rele\ ant to satisfaction of the Judgment \+it11 a return date of 
Septemher 27. 201 3 (-'Subpoena €3"). A subpoena mas issued to Dimc Bank seeking documents 
and a deposition on matters reIeLTant to satisf'action of the .ludgnient Lfith a retitrii date of 
Septcniber 18. 201 -3 ('-Subpoena C'.). On no \  ember 3. 30 13, respondent issued a subpowa io 
Rank Leumi seeking docuiiients and to take a deposition on matters relevant to satisfaction of the 
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.I~idgnient 11 ilh a return date 01’ t)ect.niber 16, 30 1 3 .  nnd a rcstra~ning iiotice regarding the assets 
ot‘pt.titioner I ES (“Subpoena D“j. 

’Ueithcr pctitionsr LFS, PI T. Dime Rank. nor BmL Leumi appccu-ed on thc retum d a t e i  
f i ) r  the dcpositions 111 addition. iione of the ~ubix)enas hai resulted in t h 2  production of 
requested documents. Counsel for pctitioncrs al’tirms that on  September 15, 20 13? he iefi ‘1 1 oice 
mail  message for couiiscl lbr respondent, Ms. Carol Sigiiiond. req~iesting that SLibpeiia C be 
\\ithclramn. On October 3, 201 3. h4s. Carol Sigmoid affirms that slic u rote a lettcr to pctitioncr 

questions and produce the documents subject to Subpoena A or be held in contciiipt. Neither 
artempt at comiiiunicarion bctween opposing co~insci \vas s~iccessful. 

S (Re\pondcnt’s Cdiibit E)  alloning them another \e\ eii d a ~  s to rcspond to the nine 

Petitioners aber that: ( 1  ) Subpoena C should be quashed because it seeks records u7ell 
bej oiid tlie scope of the Judgment and unduly puts tlie burden of in\  estigation on Dime Hank to 
cull the relevant and responsive documents from its files: (3) Subpoena D should be quashed 
because the subpoena seeks records m7ell be> oiid the scope of the Judgnient and as previous 
requests to respondent to withdraw over-broad subpoenas have been ignored. a similar request 
with regards to Subpoena D will be futile; and (3) with respect to the restraining notice issued to 
Bank Leumi, although it explicitly states that it is in regards to petitioner LES, due to its unclear 
language, Bank Leumi has been forced to restrain assets related to petitioner Morris Platt and 
should therefore be vacated or explicitly limited to assets of petitioner I,ES. 

Respondent avers that: ( I  ) based on records located on the Automated City Register 
Information System (“ACRIS’’), petitioners and PLT are affiliates with common interests to 
frustrate collection of this debt: (2) with regards to Subpoenas A and B, there is no excuse or 
explanation for the lack ofresponse on the part of petitioners and PLT; (3) despite its best 
efforts, respondent has been unable to enforce the Judgment. and as such. petitioners should be 
punished for civil contempt and have a fine imposed as the court sees fit; (4) as a managing 
member of both PLT and petitioiier LES, petitioner Morris Platt is in the best position to purge 
them of contempt, and failing to do so would make him liable for contempt as well; and (5) the 
continued refusal by petitioners to comply mith Subpociias A and B has been calculated to and 
does defeat, impair, impede, and prejudice respondent. 

In opposition, petitioners aver that: (1) Subpoenas A and B should be quashed because 
respondent failcd to properly s e n e  the subpoenas: (2) even finding that Subpoenas A and R were 
properlj served, respondent is seeking the wrong reniedj for non-compliance; tlic proper 
proccdure for non-compliance m it11 a non-judicial subpoena is to nio\ e in Supreme Court to 
compel compliance: and (3) respondent filed a motion for coiitcmpt hnou iiig the relief sought is 
inappropriate and should therefore paj attorne)‘~ fees of at least $1 300. 

“Courts 1iaL.e broad discretionarj POT;\ er. :indcr CPLR .4rticle 52. to control and regulate 
the enforcement of a nioneq judgment in order to preL’ent unreasonable annoyance. expense, 
enibarrassment. d i d \  antage or other pre-iudice.“ Gryphon Domestic IV, LLC v. APP Intern. 
Finance CO., 58 A.D.3d 498,498 (1st Dept. 2009); see also, Guardian Loan Co. Y. Early, 17 
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Judicial-) 1 am 753(A)(5) pro1 ides i n  pertinent part that a court "has the po\\er to p i i i i i h  

b j  fjne o r  imptiwnment. or  eitlicr. a neglect or I iolation of'dut~. or other mrsconduct. b~ \+hich 
right o r  rcmed) of a part) to a c i i  i l  action or spccial I,roceedmg, pendjng i n  ths court ins\ be 

clefeatcd, inipczircd, impeded, or  prejudiced in any of the fbllowiiig cases.. a person subpoenaed 
as a n itnesi, for refusing or neglecting to obey tlie subpoena. or io artend, or to be sm orn. or lo 
ansmer as a mitness .... .. 

C.P.L.R. 2-308(b) prox'idcs in pertinent part that "ifa person fails t o  compl) ~ i t h  a 
subpoena which is not returnable in a court, the issuer or the person on uliose behalf the 
subpociia was issued may move in the supreme court to compel compliance. If the court finds 
that the subpoena was authoriLed, it shall order coiiipliance and ma!' impose costs not exceeding 
fifty dollars." 

Wlien faced with noncompliance of a lion-judicial subpoena by a party. the proper 
procedure is to mobe to conipel compliance with the subpoena. Disobedience of a subpoena 
cannot be punished as contempt unless compliance is ;udicially ordered. 
Dow Jones Telerate Inc., 231 A.D.2d 337 (1st Dept. 1997); Dias v. Consolidated Edison 
Company of New York, Inc., 116,4.D.2d 453 (1st Dept. 1986). The question of proper service 
notwithstanding, failure by petitioners to comply with noli-judicial Subpoenas A and B herein 
cannot serve as a basis for a finding of contempt. Accordingly, the motioii by respondent for an 
order punishing petitioners for civil contempt is denied. 

Reuters Ltd., v. 

Undcr C.P.L.R. 5223, the judgment creditor may. "at any time before ajudgiiient is 
satisfied or vacated ... compel disclosure of all matter d e [  ant to the Satisfaction of thejudgnient" 
bj' issuing a non-judicial subpoena pursuant to C.P.1 ..R. 5224. However. such subpoenas issued 
to third parties should be quashed where lengthy requests contained uithiii mould cause 
unreasonable annoyance. disadvantage, and prcjudice to those non-parties. Young v. Torelli, 
135 AD2d 813, 815 (2d Dept. 1987). "[ T]he scope of discoLw4 permitted under C.P.L.R. 5223 
as to tliird parties is limited to (1 1 information those third parties lime relevant to the jud, t ~ m  en t 
debtor's assets and/or (2) information those third parties ha\ e relel ant to the concealimeiit or 
transfer of assets made by tlie judgment debtor where such assets could be used to satisfi the 
~iudgiiient but for the transfers." Lupe Development Partners, LLC F. Pacific Flats 1, LLC, 
2013 XI' Slip Op 31891(U) (Sup Ct, NY Couno 2013). Subpoenas sl~o~rld specib the rccords 
sought and. \\here a subpoena is over-broad. the witncss is not obligated to cull the good from 
the had. Set Grotallio v. Soft Drink Leasing Corp, 97 ,4.D.2d 383 (1st Dept. 1983) citing 
People v. Doe, 39 AD2d 869 (1st Dept. 1972); Koch v. Shereskj , PLronson & Mayefsky LLP, 
33 Misc 3d 1228(A), 2011 N e \ .  Slip Op. 52150(V.') (Sup Ct, IVY C'ounty2011). Courts h e  
tlie option to quash those subpoenas in their entiret). rather than prune them. Ri\ erside Capital 
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AciF isorr, Inc. Y. First Secured Capital Corp., 28 .4D3d 157,160 (2d Dept. 2006). 

I n  the instmt action. although Subpoena\ C and I1 wJL some documents from non- 
pmics  \ \  hjch arc no doubt relel ant to petitionc.l-\‘ asiet\. $~ibpne~ias C a i d  11 also contain 01 cr- 
broad langtiage dcniandin~ records 01’ entities tangentiall! related to petitioner j4orris Platt. 
place tlic burden 011 Dime Banh and Hank Leumi to determine \i hat iiiibrmation v, ould bc 
i-eleL ant to sati\fqing the Judgment and see]\ records 
narrou er 5ubpoena to ~c)cus their 
11 \\oiiId bc unreasonable for thc non-part> entities LI hich were issued thcse subpoenas to ha\ e to 
determine u Iiich docunientc directly address respondent’s demand for niateriall> reieL ant 
information and 14 hich documents do not. Accordingiy. thc niotion by pelitioricrr for an order 
quashing Subpoenas A and B is granted. 

ithout a time fi-ameilimitaiion. U’ithotit a 
cy11 broad and burdensome. irch. SLibpoeiias c‘ a11d L> are 

“A restraining notice ma) be issued b) ... the attome! for the judgment creditor as officer 
ofthe court .... li It shall specify all of the parties to the action. the date that tiie judgment or order 
&as entered, the court in uliich it was entered, the amount of the .judgment or order and the 
amount then due thereon. the naines of all parties in uhose favor and against whom the judgment 
or order was entered ....” C.P.L.R. 5222. Restraining notices issued pursuant to C.P.L.R. 5222 
are ei‘fective against assets in which the judgment debtor has an “interest,” and they “only reach 
property and debts with such a connection to the judgment debtor.” AG Worldwide v. Ked 
Cube Mgmt. AG, No. 01 Civ. 1228,2002 WL 417251, at ”8 (S.D.N.Y. Mar. 15,2002) citing 
JSC Foreign Economic Ass’n Technostroyexport v Intl. Dev. and Trade Services, Inc., 295 
F Supp 2d 366,391 (SDNY 2003). The Subpoena D restraining notice issued to Bank Leumi 
refers to the assets of petitioner LES and should not have caused a restraint on the assets of 
petitioner Platt. If the intent of respondent was to restrain the personal assets of petitioner Platt, 
the notice could have easily indicated as inucli. The restraining notice issued to Bank Leuini was 
misleading and should only be enforced against the assets of petitioner LES. 

Accordingly, the niotion by peti timers for an order modifying the restraining notice 
issued to Bank Leumi on the assets of LES is granted. 

Accordingly. petitioners are is directed to serve a copy of this order with notice of entry 
on respondent and file proof thereof with the clerk‘s office. 

This constitutes the decision and order of this court. 

Dated: June 18. 2014 
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