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PART .J5 

INDEX NO. 10151 s-b3 
J 

MOTION DATE • 

MOTION SEQ. NO. () J 

The following papers, numbered 1 to __ , were read on this motion to/for------------­

Notice of Motion/Order to Show Cause - Affidavits - Exhibits I No(s) .. ____ _ 

Answering Affidavits - Exhibits---------------- INo(s). ____ _ 

Replying Affidavits __________________ _ 
I No(s). -----

Upon the foregoing papers, it is ordered that this motion is 

~~ ~ \'1 occorcknce-- w\~ ~ ~<aYI du.vvl 
DY W and )l)..d5wu1 o.nu~ lurelo. 

. . UNFJLED JUDGMENT 
Thrs JUd_gment has not been entered by the County Clerk 
and _notice of entry cannot be served based hereon. To 
obtain ~ntry, counsel or authorized representative must 
appear m person at the Judgment Clerk's ~" 'Room ,.1418).. ""'"10I\ \ 

. . \ ,,, ~.~ '· . . •... ... ..: 

~ ,J.S.C. 

1. CHECK ONE: ..................................................................... ~ DfSPOSED 

--armDli'lltlB1iia 
0 NON-FINAL DISPOSITION 

D GRANTED IN PART D OTHER 2. CHECK AS APPROPRIATE: ........................... MOTION IS: D GRANTED B'IJeNleo 
3. CHECK IF APPROPRIATE: ................................................ 0 SETTLE ORDER D SUBMIT ORDER 

0 DO NOT POST 0 FIDUCIARY APPOINTMENT 0REFERENCE 
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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK: IAS PART 33 
-----------------------------~----------- x 
In the Matter of the Application of, 

B,ALPH VANACORE\, 

Petition~r, 

-against-

CITY OF NEW YORK and NEW YORK CITY. 
ADMINISTRATION FOR CHILDREN'S SERV:tCES, 

Respondents. 

For a Judgment and Order Under Ar.ticle 78 
of the Civil Practice Law-and· Rules. 
----------------------------------------- x 

:ALEXANDER w. BUNTER I JR. , J. : 

Index No.: 
101315/2013 

In this Article 18 proceeding, petitioner Ralph Vanacore 

seeks a judgment vacating the determination of respondent New 

York City Administration'for Children's Services (ACS), dated 

June 14, 2013, discharging petitioner f-rom employment, effective 

on that date. Petitione~:also seeks to be reinstated to his 

former pos ion, with back pay and benefi,ts. In addition, 

petitioner requests that ACS reimburse him for all medical 

expenses that he incurred as a result of beln9 wrongfully. 

terminated. ACS and the City of New' York (collectively, 

respondents) cross-move to dismis~ the p~tition, pursuant to CPLR 

3 211 (a) ( 7) and 7 8 0 4 ( f) . 

BACKGROUND AND P'AC'!t.JAL ALLEGATIONS 
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Prior to being discharged from his employment, petitioner 

had been employed by ACS since 1989 as a caseworker. Due to 

being injured at work, on April 16, 2012, petitioner commenced an 

approved medical leave. While out on leave, petitioner received 

a letter dated March 11, 2013, updating him on his options 

regarding his employment. The letter indicates that, since 

petitioner had been out on a worker's compensation leave for a 

period approaching a year, he "must resolve" his employment 

status. 

In the letter, petitioner was advised that, if he was fit to 

return to work, he should report to the personnel office on April 

15, 2013. He would be required to provide a doctor's statement 

advising ACS that he can return to work, either at full capacity, 

or with some restrictions. The letter then explains that, if 

petitioner is not able to return to work, he should consider 

filing for social security, disability retirement or other 

benefits. 

Petitioner was advised, pursuant to the March 11, 2013 

letter, that he could also resign. However, if petitioner does 

not "wish to resolve" his employment status, the letter states 

that ACS has no choice but to terminate him, pursuant to section 

71 of the Civil Services Law. The letter then provides the 

following, in pertinent part: 

Section 71 provides that an employee who has 
been continuously or cumulatively due to a 
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work-related 
more, may be 

absent for one year or 
ted staff. It also 

t, within one year of 
ion due t Sect. 

If you are 
you 

Pe-cit: , s 

The etter 

for a 
fit o perform your duties, 

tated." 

tioner with two 

te numbers to contact if had questions. 

Petit oner returned to work on 15, 2013. Shortly 

thereafte:::-, i ~oner was absent from work J.., 2013 

7, 013. When he returned, he 

not which s tes that :,e can return to work wit 

res r c on. r, on 0, 2013, i tio~ne:r s ed 

ano'ther medical ave d.c:;e 0 same work-re ted njury ch 

susta i ·1_ c 
j_ 0, 2012. Petit 's doctor sent ACS a 

letter info them that pe itioner was totally disabled 

du"'.::y as of 10, 20 3 and was expected to be reevalua ed on 

June 28, 2013. 

June 24, 20 3, it oner was admitted to the ital 

where he st for cwo days. On June 2 , 20 3, the ho t l 

informed ioner that he no 1 onger had insurance coverage 

th l\CS , there re, pe icioner would personal 

The l - er scates t it r may y his 
position chin one year of the date of teroination. This is 
incorrect and should state thac petitioner may, wi hin one year 
o t t rrnination of such disabi ity, y his position. 
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responsible for paying all of his hospital bills. The petition 

then states, "[u]pon investigation, petitioner discovered that 

his loss of medical coverage from the City was due to the fact 

previously unknown to him, that he had been discharged from his 

position of employment as a Caseworker at ACS effective June 14, 

2013, without written or verbal notice to him of such discharge." 

Petition, ~ 11. 

On or around August 5, 2013, petitioner received a letter 

from ACS informing him that he was being terminated effective 

June 14, 2013. The letter had been dated on June 14, 2013, but 

the date stamp on the letter indicates that it was not mailed to 

petitioner until at least July 19, 2013. In any event, the 

letter advised petitioner that ACS had received medical 

documentation about his absence from work. As such, petitioner 

had been out of work, due to a work-related injury, for a 

cumulative period of over one year. "As a result, effective 

immediately, your employment with this agency is hereby 

terminated in accordance with Civil Service Law 71." 

Petitioner's exhibit Cat 1. 

The letter informed petitioner that he may, within one year 

from the date of the end of his disability, apply to be 

reinstated to his position. He would have to submit to a medical 

examination and then, if found fit, be reinstated to his position 

based on availability. The letter then advised him about options 

-4-

[* 5]



that i ioner mi be entitled to with the New York Ci 

l s' Retirement tern. 

l.1.fter rece of etter, tioner s 

Artie 78 ion. Petitioner is see to vacate J;_me 

lt,, 2013 dis notice. He contends that the June :4, 2013 

let er "effected an ate termination of itioner's 

without any due process r s." Petition, ~ 16. 

This letter was ~ailed to h at least one reonth a ter the 

wh ch he was te ed. As a result, whi e he was in the 

ho al, it oner was unaware that he no r had insurance 

coverage. Petit oner alleges that was deprived of the 

oppo unity to a ly fo retirement benefits, ch he would have 

been elig e £or, and ch would have provi him w medica 

coverage. Peti ioner tat s t t he was also rived of the 

oppc unity to time y ly for COBRA, which also d '.-lave 

covered his medica costs. 

Petitioner c te to a ection in t rules of classified 

service, which states that an e's ermination is not 

ef fe unt l hirty aft the service of not ce the 

of its n ent on to terminate the oyee v1rsuant to 

se ion 1 of t C il Service Law. He a so ains that 

had no uni y to re o tte al ions about his 

disab li y, and shou 0 d of red him a ar 0 

ccntes his fitness. 
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In addiL. on, the letter rece" petitior:er o~ 1. Ma :1, 

2013 the tioner with wrong t- . 
rma~.ion about v1~1er: he 

could y for reinstatement c::o the c l Service 

Law. 

In I.heir cross moti , re s mainL.ain that, since 

J_::. r was out of wor cumu~ t ly for over one yea , his 

te ion was lawful. As such, 

te lOD. Further, petitioner al y did not all 

0 s a strat ve es, since not yet ed 

fo reinstate~ent. In addition, petitioner woLld not be entiL.l 

0 hearing, since such a heari would "point ss," as 

pet tioner doe spu e tha he is disabled. 

With re ct t nctice, e ts re y on the March 11, 

2013 lett a " " notice of any te They 

rgue L.haL. pet ioner knew hat he wou_d be ermina ed art r 

cumulative yea of not working. Th June lett r, even 

la , was just a l ter info ng him o the date f termina ion. 

As uch, e ter was enough not ce o peti ioner. 

Re s con end hat the ru~es f classi~ ed service not 

ly to i\CS since is a City, not a tate, agency. 

I response, it: oner cla~ms that: ACS should not been 

1 o ef ctuat:e a retroacti discharge, oursuant to a et er 

t almost a month after his dis 

t: t"oner is s that, even if he is present e VJ Ork, 
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this should not affect his right for due process regarding a 

notice of discharge. Petitioner also reiterates that, while he 

provides State regulations for notice requirements in his 

petition, he realizes that these are not binding on respondents, 

but are used as an example. 

DISCUSSION 

On a motion to dismiss pursuant to CPLR 3211, "the facts as 

alleged in the complaint [are] accepted as true, the plaintiff is 

[given] the benefit of every possible favorable inference," and 

the court must determine simply "whether the facts as alleged fit 

within any cognizable legal theory." Mendelovitz v Cohen, 37 

AD3d 670, 671 (2d Dept 2007); see also P.T. Bank Cent. Asia, N.Y. 

Branch v ABN AMRO Bank N.V., 301 AD2d 373, 375 (1 Dept 2003) . 

Under CPLR 3211 (a) (7), "a court may freely consider affidavits 

submitted by the plaintiff to remedy any defects in the complaint 

and the criterion is whether the proponent of the pleading has a 

cause of action, not whether he has stated one [internal 

quotation marks and citations omitted)." Leon v Martinez, 84 

NY2d 83, 88 (1994). The petitioner's "ultimate ability to prove 

those allegations is not relevant." See e.g. Hae Sheng Wang v 

Pao-Mei Wang, 96 AD3d 1005, 1008 (2d Dept 2012). 

According to Civil Service Law § 71, a public employee who 

is injured on the job is entitled to take a leave of absence for 

at least one year. After that year, the employer may terminate 
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the employee. Matter of Waite v Coombe, 247 AD2d 663, 663-664 

(3d Dept 1998) This one-year period is calculated as a 

cumulative total, rather than a continuous year. Matter of Allen 

v Howe, 84 NY2d 665, 671 (1994). Civil Service Law § 71, states 

the following, in pertinent part: 

"Where an employee has been separated from 
the service by reason of a disability 
resulting from occupational injury or disease 
as defined in the workmen's compensation law, 
he or she shall be entitled to a leave of 
absence for at least one year, unless his or 
her disability is of such a nature as to 
permanently incapacitate him or her for the 
performance of the duties of his or her 
position . . Such employee may, within one 
year after the termination of such 
disability, make application to the civil 
service department or municipal commission 
having jurisdiction over the position last 
held by such employee for a medical 
examination to be conducted by a medical 
officer selected for that purpose by such 
department or commission." 

Respondents believe that petitioner's termination was proper 

under Civil Service Law § 71, and that the petition should be 

dismissed. However, as set forth below, considering the petition 

in the light most favorable to petitioner, the petition has 

adequately stated a cause of action that petitioner was 

wrongfully terminated. 

By way of example, due process requires that public 

employees who are discharged pursuant to Civil Service Law § 73 

"be given pretermination notice and some minimal opportunity to 

be heard . [i]t is not necessary that the opportunity to be 

-8-
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rd be formal or procedurally elaborate [ ernal citation 

t:ed] " Matter of Hurv1i tz v Perales, 8 NY2d 182, 187 (1993) f 

cert 

s 

stage, 

1'1atter 

ed 5 0 US 992 (1993) . 7 In addit wi respec::. L:O 

under 1 Service Law § 73, at the 

is explai as follows: 

"[?]he the must only be sufficient 
to serve as 'an tia~ check against 
mistaken sions' and i 'need not 
definitively resolve the propri f the 

s In the context o sect:ion 
discharges, this amounts to no more than an 

rtunity for t:he oyee to present 
s ews as to whether she had been 

one year 
was able to return 
ci at ted] ." 

z v Perales, 

more and 
o her 

NY2d a 187. 

she 
ernal 

nation 

·The Court of als has held that section 71 of the 

Service 

cppo 

"affords greater p ' ..L ections a:>.d 

ties for re statement" than se ion 73 of iv l 

1 

Serv]ce ~aw. Matt of Allen 84 NY2d a 673. Since, as 

fo above, rsuant to Civil Service Law § 73, pri r to 

discharge, s a given an explanation r the discharge 

and an opportunity to re unde l Se ce Law1 § 71, 

itioner s ld have been or leas the same 

pretermi at on notice. Here, pe itioner was not ded wit 

notice about ~he date of his te 

re 
c 1 

tatement 
to a non 

ce Law § 73 
lo ye 

tional 

ion unt l af er his 

s separation and 
out on sabilit due 
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te natio:.-i al occurred. As such, there was no way for 

t this not ce. 

Petit oner is not di ing the ect matter of Civil 

Service Law § 7 , nor that he was out on due to a vvork 

re j His ma content or is t was not a aue 

process in the 0 ce notice of his e ation. le 

the March 201 let er adv sed it tha he wo·i_;_ld oe 

terminated if his medical leave the cumL<lative 

year, petitioner was not a future for such 

na ion. let e also sed , pursuant to Ci l 

Serv ce Law § 71, itione "may" be dis f rora emp 

Peti ioner did indeed ~eturn to work April 15, 2013 and 

worked li :::t while. After he went out again to his 

ous disabi ity, he have not have had to guess when 

and i ACS would cut o f h It s 

unse ling that ACS would advise petitioner of his terrrinat on 

over a mont aft r he was terminated, and e fectuate a 

retroact~ve te :'..on. Pec.itioner had working _ tbe 

r over 20 years and certain co:Jld have lied for 

alternat cal surance cove , tad he been given amp e 

notice to do s . 

Accordingly, the court I that s failed to 

tr ate t March 01 er to pet ioner was 

Sl:ffi i to prov de hi~ with due process abouL. his 
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termination. 3 
See e.g. Matter of Allen v City of New York, 39 

Misc 3d 1223 (A), *3, 2013 NY Slip Op 50717 (U) (Sup Ct, NY 

County 2013) ("This court finds that due process requires notice 

and some opportunity to respond before an employee is terminated 

from civil service employment under Civil Service Law 71"). 

Upon receipt of the petition, respondents submitted a notice 

of objection pursuant to CPLR 7804 (f). As such, respondents are 

entitled to an opportunity to respond to the allegations and are 

granted leave to file an answer. See e.g. Matter of Miller v 

Regan, 80 AD2d 968, 969 (3d Dept 1981) ("Special Term erred in 

awarding petitioner affirmative relief without allowing 

respondents to interpose an answer"). 

Respondents' contentions regarding exhausting 
administrative remedies and no requirement for a hearing, are 
irrelevant. The only pertinent issue is whether or not 
petitioner received sufficient due process with respect to his 
pending termination. 
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CONCLUSION, ORDER AND JUDGMENT 

• -F 
]_ -

Accord 1y, it is 

ORDERED Lhat the re s' cross motion is de~ied; and it 

ORDERED that respondents must serve and file an answer 

within ten ys after rece o-F the order w notice of entry. 

Dated: 

SNTER: 

J.S.C . 

.. 
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