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S PREME COURT OF THE STATE OF NEW YORK 
C UNTY 0 BRONX: IA-6M 

-- ------------- -----------------------------------------------X 
Y ZMIN RI ERA, 

Plaintiff(s), 
- against-

. SMITH, VICTOR FONTANA, 
UTOVSKY and SAINT BARNABAS 

Defendant( s) 

-- ------------- ---------------------------------------------------X 
N. STAN EY GREEN: 

INDEX No. 303030/10 

DECISION 

The otion by Victor Fontana, Mikhail Joutovsky and Saint Barnabas Hospital (SBH) for 

a order purs ant to CPLR §3212 granting summary judgment dismissing the complaint is 

gr ted only o the extent that the claims against Victor Fontana and Mikhail Joutovsky are 

di missed. T e cross-motion by Aloysius G. Smith for an order pursuant to CPLR §3025(b) 

ission to amend his answer to add a response denying the allegations in paragraph 

" 6'1 of the c mplaint and adding the affirmative defense of set-off pursuant to GOL § 15-108 is 

gr nted on de ault. Dr. Smith shall serve an amended answer in the form annexed as Exhibit "C" 

w thin 30 day from the date of this order. 

Plaint ff commenced this action to recover damages for medical malpractice in 

c nnection w th the performance of breast reconstruction surgery on December 18, 2008 and 

d ring her po t-operative care through February 5, 2009. She claims that Dr. Smith, an attending 

in the Hand and Plastic Surgery Department at SBH, was negligent and departed 

accepted practices by recommending and performing an immediate pedicle 

tr nsverse rec us abdominus myocutaneous (TRAM) flap reconstruction (wherein a portion of 
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th patient's a domen is excised and repositioned into a reconstructed breast) on her left breast 

an by failing to inform of her the risks and alternatives to the procedure. She claims that SBH 

is iable not o ly for the alleged negligence of Dr. Fontana (a plastic surgery fellow) and Dr. 

Jo tovsky (a edical resident), who assisted Dr. Smith in the surgery and care of plaintiff, but 

al o that it is r able for the negligence of Dr. Smith, who was an attending physician. 

On Se tember 9, 2008, plaintiff sought treatment at SBH emergency room complaining 

of a lump in h r left breast. She was examined and referred for initial evaluation at the SBH 

B east Clinic n September 12, 2008. At the Breast Clinic, plaintiff was examined by Dr. Klein, 

an attending p ysician and surgeon and an ultrasound was performed. Plaintiff was then referred 

to SBH Radio ogy Department for tests, including a breast biopsy which revealed Grade 2 

in asive carci oma. On September 26, 2008, plaintiff returned to the Breast Clinic and was 

had and Dr. Klein. She was referred back to the SBH Radiology Department for 

determine the extent of her disease. On October 10, 2008, she returned to the 

B east Clinic nd a treatment plan was formed which included a mastectomy and adjuvant 

ch motherapy. The Breast Clinic then referred plaintiff to the Medicine Clinic to obtain medical 

cl arance for he surgery and to the SBH Plastic Surgery Clinic for evaluation of her 

re onstructio options. On October 15, 2008, plaintiff presented to the Medicine Clinic. She 

re orted a me ical history of Hepatitis C, a 29 year smoking habit of one pack per day and that 

sh was curre tly smoking one pack about every six days. She was advised that smoking could 

ad ersely affe t her cancer, surgical risk, wound healing and overall health. After an EKG, she 

w s cleared fi r "whatever breast surgery deemed necessary by Breast Surgery." 

Accor ing to plaintiff, on December 15, 2008, Dr. Klein went with her to the fourth floor 
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her to Dr. Smith, an attending plastic surgeon in the Hand and Plastic Surgery 

SBH. According to Dr. Smith, under his supervision, a medical student advised 

risks of possible failure of reconstruction due to her history of smoking and he 

plaintiff the various options for post-mastectomy reconstruction. Dr. Smith 

c ncluded th ta pedicle TRAM flap was an appropriate reconstruction procedure. Dr. Smith 

cl ims that h advised plaintiff of the risks of flap failure due to her smoking and that despite the 

ri ks, plaintif agreed to go forward with the mastectomy and the TRAM flap procedure and 

si ned the ne essary consent forms. According to plaintiff, she signed forms consenting to the 

s rgery, buts e denies that Dr. Smith or any other doctors discussed with her any potential risks 

o the surge (Rivera, EBT, p. 23). 

On D cember 18, 2008, plaintiff underwent a modified radical mastectomy and an 

M flap breast reconstruction at SBH. Dr. Fontana, Dr. Joutovsky, and Dr. 

F cey, a resid nt, assisted Dr. Smith during the reconstruction procedure. The operative report 

in icates that Dr. Smith performed the TRAM flap reconstruction without complication. 

H wever, aft r the surgery and while plaintiff was still in the recovery room, it was observed that 

a proximate! 1/3 of the flap was pale in color. Warm packs were applied to the flap, but within 

2 -48 hours f the procedure, the transplanted flap began to show evidence of decreased blood 

s pply, the ti sue became ecchymotic, decreased in temperature and began blistering. Three days 

a er the surg ry, plaintiff began having ecchymosis at the area of the abdominal incision. On 

J nuary 13, 2 09, Dr. Smith debrided the left breast and abdominal wound, removed the flap and 

the woun s open for closure at later date. On January 20, 2008, Dr. Smith further debrided 

wounds a d closed the left breast wound, but left the abdominal wound open and a wound 
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w und vacuu was placed on it to promote healing. Plaintiff remained at SBH until February 5, 

2 09, whens e was discharged to Coler Goldwater Hospital for further wound care. While at 

C ler Goldw ter, plaintiff continued to return to SBH for breast cancer care and for follow up 

vi its at the S H Plastic Surgery Clinic. On February 11, 2009, she had a port placed at the 

S H Depart ent of Radiology for the administration of chemotherapy agents and on March 3, 

an chemotherapy treatment at SBH Cancer Center. Plaintiff continued to return for 

fo low up car and regular testing at the SBH Radiology Department for more than a year. 

Dr. F ntana, Dr. Joutovsky and SBH seek dismissal of all claims and causes of action 

a ainst them n the grounds that they did not deviate from the standard of care in their treatment 

o plaintiff, p operly followed the directives of Dr. Smith, plaintiffs private attending physician, 

a d were nev r required to countermand any physician orders. They also contend that plaintiff 

w s properly nformed of the risks of and consented to the TRAM flap procedure by signing the 

n cessary consent forms. Drs. Fontana and Joutovsky and SBH also seek dismissal of all claims 

a ainst them elated to medical care managed and supervised by any other attending physicians 

to the extent t at plaintiff has failed to sue such attending physicians. 

In sup ort of the motion, Drs. Fontana and Joutovsky and SBH submit the affidavit of 

M re Wolf, irector of Human Resources at SBH, which shows that Dr. Smith has been an 

at ending sur eon in the Plastic/Hand Surgery Department of SBH since December 1998, that his 

tr atment of atients at SBH was not done as an employee of SBH, and that his duties as Chief of 

Pl stic/Hand urgery were administrative in nature. They also submit the affirmation of Dr. 

R bert T. Gr t, who opines that Drs. Fontana and Joutovsky and SBH provided plaintiff with 

a ropriate c re and treatment in all respects, did not deviate from the accepted standards of care 
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i the fields f plastic and reconstructive surgery and that no act or omission by them 

aused or was a substantial factor in causing plaintiffs claimed injuries. Dr. Grant 

s ates that it s the standard of care for the attending surgeon performing the operation to 

d termine w ether a pedicle TRAM flap reconstruction is indicated for the patient. He explains 

M flap relies on the superior epigastric vessels, and therefore, patients with limited 

b ood supply such as diabetics or heavy smokers, may not be ideal candidates for the procedure. 

r. Grant sta es that Dr. Smith was not only solely responsible not only for determining the best 

s rgical opti n for plaintiff, but also for her care and treatment before, during and following the 

p ocedure. e opines that Dr. Smith's decision to go forward with the pedicle TRAM flap 

p ocedure w snot contraindicated and that, after receiving Ms. Rivera's consent to perform a 

flap, Drs. Fontana and Joutovsky merely assisted Dr. Smith in performing the 

p ocedure un er his supervision. Dr. Grant opines that the records show that Drs. Fontana and 

J utovsky an SBH residents, students, nurses and staff provided plaintiff with appropriate care 

a d treatmen in all respects and appropriately followed the directives of attending physicians, 

a d specific ly, Dr. Smith, and were never required to countermand any physician orders. He 

o ines that n action or inaction on the part ofDrs. Fontana and Joutovsky and/or SBH 

p oximately aused or was a substantial factor in, plaintiffs claimed injuries. 

Plain iff contends that the evidence presented is insufficient to meet defendants' prima 

f: cie burden ecause movants have premised their motion on facts not in the light most favorable 

t the plainti f and have failed to address contradictory deposition testimony. Plaintiff also 

c ntends tha material issues of fact exist as to: (1) whether Dr. Smith was an employee-in-fact of 

S H; (2) wh ther there was a reasonable basis for plaintiff to believe that Dr. Smith was 
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pr vided by BH and was, in his care of her, acting as its agent; and (3) as to whether Dr. 

S ith's cond ct deviated for the accepted standards of medical practice and was a proximate 

c use of plai iff s injuries, which preclude a grant of summary judgment. 

Plaint ff notes that Dr. Grant's opinion that plaintiff was informed of the risks and 

al ematives t the TRAM flap procedure and that SBH medical residents, students, nurses and 

st ff were not required to intervene in plaintiff's care and treatment, is based upon testimony and 

fa ts that are "cherry-picked" and favorable to movants, but fails to address plaintiff's testimony 

th t she was ot informed of the risks of the procedure or alternatives by Dr. Smith or by any 

d ctors. Plai tiff also notes that defense counsel states that "attending Dr. Klein introduced Ms. 

R'vera directl to Dr. Aloysius Smith, M.D.," then uses this "fact" as one of the primary 

for his argument the plaintiff "selected" Dr. Smith as her private physician. 

H wever, Dr. Smith's testimony contradicts this version of events, as he testified that Dr. Klein 

not come ith the patient when she first came to see him. 

Plainf ff also contends that material issues of fact exist as to whether Dr. Smith was an 

e ployee-in- act of SBH and as to whether plaintiff reasonably believed that he was provided by 

th hospital a d was, in his care of her, acting as its agent. Plaintiff notes that Dr. Smith testified 

o an agreement with SBH, he: (l)was responsible for providing plastic surgery and 

d surgery ervices in the emergency room, the Plastic Surgery Clinic and to inpatient patients; 

(2 provided s rvices in the Plastic Surgery Clinic one day a week and spent one day a week in 

th operating oom operating on SBH patients; (3) maintained a regular schedule at the hospital, 

pr viding cli ical services on Wednesdays, surgical services on Tuesdays and making rounds on 

in atients as eeded; and ( 4) was paid directly by SBH for the services he provided to its 
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p tients, not n a fee for service model, but on a contractually agreed amount for the services he 

p ovided. D . Smith also testified that, in addition to his position at SBH, he has maintained a 

s parate priv te practice for the last twenty years, located at 955 Yonkers Avenue and uses the 

ilities of S . Joseph's Hospital to perform surgeries on his private patients. 

Plaint ff also submits the affirmation of an expert who opines Dr. Smith deviated from 

accepted tandard of medical practice in recommending the pedicle TRAM flap procedure to 

ite her current smoking and obesity, and by failing to inform her of the risks of the 

p ocedure or ny alternative procedures. The expert opines that as a result of these departures, 

pl intiff deve oped necrosis of the breast and abdomen which led to her current complaints of 

p in, scarring and weakness and that the departures were a substantial factor and contributing 

On a otion for summary judgment, it is the burden of the summary judgment proponent 

to demonstrat , prima facie, that he is entitled to judgment as a matter of law with evidence 

s fficient to eliminate any material issue of fact; failure to do so requires denial of the motion 

re ardless of he sufficiency of the opposing papers (Alvarez v. Prospect Hosp., 68 NY2d 320; 

ew York Univ. Med. Ctr., 64 NY2d 851). The burden then shifts to the party 

otion to demonstrate by evidentiary proof in admissible form that a triable issue 

Zuckerman v. City of New York, 49 NY2d 557). A court's task is issue finding 

ra her than is ue determination (Sillman v. Twentieth Century-Fox Film Corp., 3 NY2d 395) and 

th court mus view the evidence in the light most favorable to the party opposing the motion, 

gi ing that pa y the benefit of every reasonable inference and ascertaining whether there exists 

a y triable iss e of fact (Boyce v. Vazquez, 249 AD2d 724). 
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Whil Drs. Fontana and Joutovsky and SBH have presented testimony, records and the 

a firmation o an expert which show that the care and treatment they rendered to plaintiff was at 

a 1 times pro er, that Drs. Fontana and Joutovsky and the residents, students, nurses and staff of 

S H properl followed the directives of Dr. Smith at all relevant times and that plaintiff 

c nsented to he surgery, this evidence is insufficient to establish SBH's prima facie entitlement 

t summary j dgment because defendants' expert's opinion is based, in part, upon a version of 

t e "facts" th tis contradicted by plaintiffs testimony, that she was not informed of the risks of 

t e procedur and by Dr. Smith's testimony that Dr. Klein did not bring plaintiff down to meet 

h m. In addi ion, Dr. Smith's testimony regarding his contractual relationship with SBH, the fact 

t at plaintiff nitially sought treatment at SBH emergency room and was referred to the SBH 

B east Clinic and subsequently to other SBH facilities, including the SBH Plastic Surgery clinic 

fi r treatment that she did not request a particular physician and her records of treatment were 

aintained b SBH, along with the disputed circumstances surrounding her introduction to Dr. 

S ith, demo strate that triable issues of fact exist as to whether Dr. Smith was an employee-in­

f: ct of or oth rwise acting on behalf of SBH and as to whether plaintiff reasonably believed that 

acting at the hospital's behest, so as to render it vicariously liable for his 

alcolm v. The Mount Vernon Hos ital, 309 AD2d 704; Finan v. St. Barnabas 

~~it=al, 306 AD2d 189). 

As to he alleged malpractice, the affirmation of plaintiffs expert raises triable issues of 

f: ct as to wh ther Dr. Smith departed from good and accepted standards of practice in his 

tr atment of laintiff and caused the claimed injuries, which preclude a grant of summary 

j dgment (Cr an v. Sachs, 65 AD3d 101; Bradley v. Soundview Health Center, 4 AD3d 194). 
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ccordingl , the motion for summary judgment by SBH is denied. 

Ho ever, in light of the fact that it was Dr. Smith's duty as the attending surgeon, to 

"nform plai tiff of the risks of the procedure and alternative treatment options, and that there is 

o dispute t at Drs. Fontana and Joutovsky were following the directives of the attending 

hysicians all relevant times and none of the orders were clearly contraindicated, there is no 

asis to hol them individually liable. Accordingly, the claims against Drs. Fontana and 

outovsky a e dismissed. 

This constitutes the decision and order of the court. 

ated: May 9, 2014 

AM. /~ 
I~ 

STANLEY GREEN, J.S.C. 
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