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SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK COUNTY

PRESENT: Hon. Dorls ng—Cohan, Justlce : " Part36
CARLOSLARRAINZA,# e
 Plaintiff, |
: INDEX NO. 100219/12
- -against- ‘

N ~ MOTION SEQ. NO. 001
EXTELL GT LLC and TISHMAN"CONSTRUCTION o
CORPORATION :

The following papers, numbere d 1 -4 were considered on the motion for summary

mdgment

PAPERS e S ik NUMBERED
Notice of Motlon/Order to Sho 4 use, — Affidavxts — Exhlblts_(& Memo) _1,2
Answermg Affidavnts — Exhibit . : 3
Replying Affidav1ts . : 4

Cross-Motlon. : .[ ]Nes

Upon the foregomg papers 1t 1s ordered that this motefamxmary Judgment by plaintiff is

decided as indicated below. % - F \

“Koﬁ‘&

er darnages f&r personal i 1nJur1es he.
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: down another 15 feet to the level

’plalntlff to tle off from-,’ln'“th

 against defendants on his Labor Law § 24

‘prima facie showing of ;e’ntitlernent

-~ come forward w1th sufﬁme

frame for what was the top 'ﬂdbr O'f the building, at that point in time. While attempting to break :

a metal sheet of deckmg, the sheet shpped out of plalntlffs hand causmg h1m to lose his balance

ing <15 feet to an mtermedlary, then bouncmg and falling

and fall. over 1nto a hole“x' Stalls
’ ’otal‘ plamtlff fell approxxmately 30 feet, allegedly
sustalnmg serrous and severe career: endlng mjtmes resulting in numerous hospitalizations and
surgeries. | T

Although at the trme of the acc1dent pla1nt1ff was wearing a safety harness, plaintiff

contends, and defendants do not dis te that there was no 1ndependent cable system or line for- s

e thejiaccldent occurred. It is also undisputed that there
were no add1t1onal safety dev1, ‘es, such asrsafety nets or scaffoldmg, and that the only line
avarlable that\,day, was around the ,crane ishaft,ﬁ a srgmﬁcant distance away from where plaintiff

| Pla1nt1ff mov S, pursuany 212, for summary judgment on the issue of liability

cause of action, and requests a trial on the issue of
damages.

| DISCUSSION |

It is well establishedylthat"f t]he ‘roponent of a summary Judgment motlon must make a
,dgment as a matter of law tendenng sufficient evidence
to eliminate any materia1~issu s of fa'o i (Wmegrad v New York Umv Med. Ctr., 64 NY2d

851, 853 [ 1985]) Once such a showmg has been made, the party opposmg the motion must then

i ean 1ssue of fact for the conS1deratlon of the jury

tvDept 1993]; Zuckerman v New York, 49




8.

-Labor Law’ §’24O (1) Was d

Labor.Law § 240 (l)Prov1des in relevant part:

“All contractors and owners and their agents . . . in the erection,

v ,demohtlon repairing,’ alterlng, painting, cleamng or pointing of a

o bulldlng or stru Hall furnish or erect, or cause to be furnished or
ere ey‘of such labor, scaffoldlng, horsts stays,

s, pulleys braces, irons, ropes, and other

tructed placed and operated asto give

; "r-Law § 240 (1) creates strlct or absolute liability

du ' ,that renders contractors 'and owners liable under -

the statute regardless of whether the' supe“ / 'sef' or .cOntrol the work or not‘ and (2) so long as the

breach of the statute was the prox1mate cause of the 1nJury, the plamtrff’ s own negligence may
not be asserted as a defense (Cahzll v Trzborough Bridge & Tunnel Auth 4 NY3d 35, 39 [2004],

citing Blake v Nezghborhood Hous Servs of N Y Czty, Inc., 1 NY3d 280 [2003])

In order for Labor Law § apply, plalntrff must fall W1thm the class of persons !

Inthe Instant case, pla1nt1ff was employed by
subcontractor DCM/Soler 1ro workerf.‘engaged in the erectlon of a building at the , :

1ssue ere is whether defendant T1shman Construction

tlme of the accrdent-; The relmn
otpor : anager that hlred subcontractor DCM/ Solera, was a
"/'xteu under Labor Law §: 240 (1). The Courtof
Appeals 1n Walls v Turner 6y NY d’8’61 863-864 [2005]) (mternal citations omltted)

determined:

“Although a copstfuctiv'onmanager of a work site is generally not




‘.:’The Court further outlmed seVeral

| consttucuontmanagef was an "ge.

general contractor and 1t 1s‘xundls">

| the work of the s.ubc: ~ :tra, /f’o' on
'the progress rneetmgs on srte

- on s1te keeplng the safety mariual
‘ <9sb°meiztr.aat «

-an affirmation by their atto

‘that Tishman was responsi

responsrble for i 1nJur1es under Labor Law § 240 (1), one may be
‘vicariously liable as. an agent of the property owner for injuries
‘sustained under the statute in an instance where the manager had the
ablhty to controI th vity Wthh brought about the i 1nJury ”

tors tqz be,;,consrdered in deterrmmng whether the

‘ wﬁer, including:

rms creating agency, 2) the,,absence ofa

truction manager’s] du’ o oversee the

mtractors, and (4) [acknowledgment-

g resentatlve] that [the construction

: manager] ‘had-aut control act1v1t1es at the work srte and to stop
any unsafe work pra ces ... ~

(Walls, 4 NY3d at 864.)

Here, the contract ;between defendant’ owner Extell and defendant Tishman contains

explicit language creatiné a'nfa'ge, atronshrp (plaintiff’s exh1b1t 3). I'_n addrtron there was no ,‘

| defendant Tlshman was respon51ble for coordinating

,n the s_ub‘contractors to work?‘on the project, chalrlng, :

ing.the ‘daily f"conStruction reports reﬂecting the various trades

project and havmg full stop work authority on site -
'tI m opposmon, defendants have submltted only o
y, | e'xhrblt's However an afﬁrmatron by an attorney who

does not have personal knowledge of the facts is insufficient as it lacks probatlve value (see

Wehrznger v Helmsley—Spear Inc _91 AD2d 585 585 [1st Dept 1982}, aﬁ'd 59 NY2d 688

[1983]). Moreover,k;Trshr_n tatrve ’ﬂfSupenntendent Edward Osborne acknowledged
uch dutles (Osborne tr at 4 8 10, 22). Thus,

dcfendantTlshmanls ‘iiabi unde a ‘dlr'ectagent of the defendant building ow’ner,
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(Rocovzch .

that plaintiff was.
opening in

erection o

. as 'giof‘ﬁers‘ ons Labor Law § ’2”:4“0'(1) was designed to

plaintiff must show that the statute was violated

s of hlsmjury (Cahzll, 4N 3d at 39). As explairred o

by the Court of Appeals

“[t]he leglslatlve purpose behmd this enactment is to protect workers
by placing ultimate responsibility for safety practices at building
construction jobs where such respon51b111ty actually belongs, on the
v owner and’general contractor; instead of on workers, who are scarcely
's from acc1den

NY2d 509, 513 [1991] [mternal quotation marks
‘be: mterpreted hberally to accomphsh its

'ent Corporatton 100 NY2d 974, 977 [2003]

e kmdsofhazardsthat : fﬁ"Statute contemplates as

hazards that are related to ¥, “where protective devices are called for either

because of a difference between the.'elevatien'level of the required we‘rkw and a lower level or a

difference between the elevatlon level where the worker is posmoned and the higher level of the

materials or load béi?fg",hOiSt : ‘ ocovzch 78 NY2d at 514) Here it is undisputed -

ed nsk_ He fell approxrm ely 30 feet through an

’evated work sxte W, eengaged in the -

hat defendants ﬁeuled' rqv1de scaffoldlng, :

'om the elevated work .

intiff’s accident in the -




instant case is precisely the kind of hazard that Labor Law § 240 (1) was intended to protect

against.

F urthermore defendants’? d;'lure to provrde protectrve dev1ces requlred by Labor Law §

240 (1) was the proxrmate cause of plamtlff’ s 1nJury Whrle plamtlff was wearlng a safety

harness at the trme of the accrd nt & afety harness alone is not proper protectlon under Section

‘fsys'tem or line to tieﬁoff t -'in:the area where the

" accrdent occurred : The only . avarlable was near"th crane shaft, more than 20

crdent Occurred and as testrﬁed to by Thomas Koch, who |

feetaway from the area where the

was acting as a foreman on;théa‘ g o’:v‘the subj ect accrdent such 11ne was too far for plaintiff to

tie off to, from Where.plarn’rr was workmg (Koch tr at 58 -61). Moreover it is undisputed that

favorableto the nonfmoving party, there are

abrllty Thus, summary Judgment is granted in

- plaintiff s,favor;'asf‘ to liabilit se shall proceed to trial for an assessment of damages '

pu‘rsuant to CPLR3212(0

AccOrdingly,' itis R

ORDERED that plarntrffCarIosLarrarnza’s motion for summary judgment is
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granted on the 1ssueofhabﬂltyonplalntlff’ s Labor Law § 240 (1) cau”s_e”‘ of action; and it 1s

further

proceed ;to,'_tr'ial; on the i.s‘slii,e"‘of,}c‘llaiinages; and it is further -

within 30 days from entry of this order, serve a copy of

This is the decision and order of the court

Dated:

DORISLING-COHAN, J.S.C.
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