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At an lAS Term, Commercial Part 2 of the Supreme

Court of the State of New York, held in and for the

County of Kings, at the Courthouse, at Civic Center,

Brooklyn, New York, on the 2nd day of July, 2014.

PRESENT:

HaN. DAVID 1. SCHMIDT,

Justice.

-----------------------------------X
HELENWEBSTER,

Plaintiff,
\

"'.

;,
I"

- against-

ROCHELLESHERMAN,ISRAELSHERMAN,

GARDENCARECENTER,INC., BENJAMINLANDA,

and TENZERANDLUNINLLP,

Defendants. \-

-------------~---------~-----------X
The following papers numbered 1 to 8 read herein:

Notice of Motion and Affirmation!

Supplemental Affirmation _

Opposing Affirmations _

Sur-Reply Affirmation in Opp. to.Defendants' Motion __

Index No. 502940/12

Papers Numbered

1-2, 7 3-4,

5-6

8

Upon the foregoing pape~s, defendants Rochelle Sherman, Israel Sherman, Benjamin

Landa (Landa) and Garden Care Center, Inc. (Garden Care) (collectively defendants) move

for an order, pursuant to CPLR 3211 (a) (1), (5) and (7) dismissing plaintiff Helen Webst~r's

complaint on the ground that defenses are founded upon documentary evidence; the claims

are barred by reason ofthe statute oflimitations and judicial estoppel; aild that the claims fail ,

to state a cause of action. Plaintiff moves for an order seeking to disqualify defendants'.
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counsel the firm of Abrams, Fensterman, Fensterman, Eisman, Formato, Ferrara and Einiger,

LLP.

Background
i!

The record reveals that in June 1995, defendants Israel and Roch~lle Sherman desired
!~

to purchase a 25 percent interest in the Franklin Park Nursing Home but lacked the finances

to do so. Thus, they entered into an agreement with plaintiff whereby she would loan the

Shermans up to $750,000 and Rochelle Sherman would sell half of her interest as a contract

vendee to plaintiff and halfto Naomi Sherman, who was acting as Israel Sherman's designee.

On or about June 11, 1996, $640,438 was paid by plaintiff to the Sherman defendants.

Pursuant to a 1995 agreement entered into between plaintiff and Ms. Sherman, plaintiff was

to receive 12.5 percent of the total profit of the facility which would be known as Garden

Care Center, Inc. In 1997, plaintiff and several of the Garden Care partners purchased the

real estate corporation which owned the land and building on which the Garden Care

Corporation was operating. Plaintiff had held a 25 percent interest and )vas paid a 25 percent

share of all the profits made by the real estate corporation until 2008. i,

In 1997, Garden Care applied for its operating certificate with. the New York State

Department of Health and on January 21, 1998, the Public Health Council approved the

application for Garden Care to become the operator of the former Franklin Park Nursing

Home. In a March 17, 1998, document entitled "Shareholders' Agreement and Irrevocable

Proxy, all of the Garden Care Shareholders consented to a sale by Rochelle Sh~rman of

a 12.5 percent interest in Garden Care to plaintiff. The document provided that the transfer

2

\
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was subject to the approval of the Public Health Council but also provided that regulatory

approval for the transfer would not be sought and that the transfer would not occur until after

an operating certificate had been issued to the Corporation for the nursing,home facility.

On July 18,2001, the law offices of Tenzer & Lunin prepared and filed with the NYS

Department of Health, a Certificate of Need application seeking approval for the transfer of

the 25 shares of stock from Rochelle Sherman to plaintiff. On March 25, 2003, Rochelle

Sherman sent a letter to plaintiff which stated in pertinent part:

"pursuant to your exercise of the option previously granted to

you, and subj ect to the receipt of necessary regulatory and ,lender

approvals, I agree to sell you 25 shares of the common stock ofII

Garden Care Center, Inc., (the 'Shares'). The consideration for

the sale to you of the Shares shall be my tax cost basis for the

shares at the time of the transfer. ... "

In addition, an escrow letter agreement was prepared that authorized Tenzer & Lunin to hold

the ownership and transfer of documents which were to be released after a closing which was

contingent on a "non-continge:qt approval of the Public Health Council of the New York

State Department of Health." ,

On September 11 and 18, 2003, Tenzer & Lunin submitted letters to the NYSDOH

explaining the transaction and stated that "subj~ct to the receipt of necessary regulatory

approvals the parties will close on the sale of the stock." On November 19,2003, the NYS

Public Health Council approved the application for approval of the stol(,:;ktransfer. Plaintiff

jl

contends that this approval was supposed to trigger the release ofthe ownership and transfer
II
!~

documents and the defendants were required to contact the Metropolitan ArealRegional

Office of the New York State Office of Health Systems (NYSOHS) in order to "complete

3
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I
U
!,
,

the requirements for certification approval." However, it appears that this contact did not

occur. On or about December 5, 2005, the Director of the Informat~on and Technology

Service Group ofthe New York State Department of Labor wrote to Ten'~er & Lunin seeking

proof that the NYSOHS had been contacted in a timely manner. In aJanuary 11,2006, letter

to the NYS Department of Health, Tenzer & Lunin represented that the transfer of the shares

had not occurred because the consent of the other shareholders and the "operator's lender"

had not been received.

It appears that from 1996 through 2007 the Sherman's paid plaintiff her proportional

share of the profits from GardenCare and Franklin Realty Corp. However"at some point in

2009, as a result of a Rabbinical Court restraining order, the Sherman's were restrained from

releasing any money from Garden Care. This restraining order wa~ lifted in 2012 but

plaintiff claims that defendants have not released her 12.5 percent share of the Garden Care

1\

profits for 2008,2009,2010 or20l1.

Plaintiff commenJd an action alleging breach of contract and conversion claims as

II

against the Sherman defen<lants; a cause of action alleging tortious interference with contract

and breach of fiduciary dul as against defendant Benjamin Landa and ~ malpraciice/breach

)1

of fiduciary duty against renzer & Lunin LLP. The Shermans, Landa and Garden Care

Center move for an order, pursuant to CPLR 3211 (a) (1), (5) and (7) dlsmlssmg the

II · . .
complaint on the ground that defenses are founded upon documentary ,:,evldence;the claims

II 'I

are barred by reason ofthJlstatute oflimitations and judicial estoppel; and that the claims fail'
, n

:1

to state a cause of actionl Defendant Tenzer & Lunin also moved pursuant to the same

:1

'I

I
!I
I'
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statute for the same relief Finally, plaintiff moved 'for an order seeking to disqualify

defendants' counsel, the l~w firm of Abrams, Fensterman, Fensterman Eisman Formato
. II ' , ,

Ferrara and Einiger, LLP (the Abrams firm).

II
The January 9, 20~4 order of this court disqualifying the Abrams firm is hereby

recalled and vacated. ThJ decision and order supersedes the January 9,2014 order.
II
'I
:1 Plaintiff's Motion toDisqualify
!I

Plaintiff moves for I~norder disqualifying the Abrams firm from further appearing in
II

'I
this action as counsel for defendants Sherman, Landa and Garden Care. She contends that

the Abrams firm previouslt acted as her counsel in connection with the transfer and therefore

should not be permitted tolepresent any defendant in this matter. In support of this position

she submits various doJments which she alleges supports this proposition. First sbe

. ~

submits, as Exhibit A, an 'invoice from the Abrams firm to her for the period of August 1, .
II

II
2000 through February 1, :f002 which states that it is in reference to Garden Care transfers.

~ .

Next she points to Exhibit B, an August 1, 2002 bill from the Abrams firm to her which
: II II

includes a notation statitg ~'Meeting: Marx (Garden Care Transfers)." Exhibit C isi .
correspondence from the Abrams firm to plaintiff, also dated August 1, 2002, indicating that

:[

they had prepared a new Schedule 19 for her related to the Certificate of Need Application.
'I .

Exhibit D is a January 23;12003 letter from the Abrams firm to plaintiff in connection with

an application made to colmerce Bank to purchase Avalon Gardens. The next documents

:1 '

:1

1 The court notes tha~ on February 10,2014, Tenzer & Lunin withdrew its motion to dismiss

plaintiff s amended complaiht and agreed to accept service of plaintiff s second amended complaint.

The court allowed Tenzer &- Lunin to move to dismiss the second amended complaint after it is

served upon Tenzer & Lunib.

5
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: i," I

submitted as Exhibit E rela
l
'te to ,90rrespondence from the Abrams fir~ to plaintiff connected

I t'
to the creation of a famil~ trus'~ for plaintiff. Exhibit F is a fax from the Abrams firm to '

Yehuda Glatzer confirmibg th~t plaintiff received $489,600 in connection with Garden

IIA:
Care's Realty since October 2004 and that they were trying to find out how much she

received in connection wib itsi:~peration. Finally, as Exhibit F plaintiff submits a copy of

II J

a so ordered stipulation ofjsettleplent, signed by a member ofthe Abrams firm representing

I ~ .
Landa, which states that 'Ithe 0rginal Application Number 12244-C to the Department of

Health regarding Garden Care Center LLC was regular in all respects."I : . .
Based upon all oftl1ese d<?cumentsplaintiff contends that the Abrams firm represented

. 'I ..1,],1 ,
her in the Garden Care transaction and that its attorneys have personal knowledge that there

I ., '

I "i
I J

was a deal between the IShenpans and plaintiff and that she received distributions as

I
I I

a shareholder for many years'.' Thus, plaintiff argues that the Abrams firm should be

jl~:
disqualified due to a conflict of interest to prevent the disclosure of confidential information

b . d d" :[.1 fh . h G d Co tame unng Its repres,entatlOn 0 er m tear en are matter.

In opposition, the kbra1s firm argues that plaintiff has failed to meet her burden of

establishing that she had !pre~ious attorney-client relationship with the ~rm in any matter

;1 ,,:'1 . ,

substantially related to this action and, thus, disqualification is not necessary as there is no

11
1 : '

conflict of intere~t. The Abrams, firm points out that the matters that plaintiff contends create

11,;

a conflict of interest wer~ handled by Mark Zafrin who was a member of the firm from
;1 ~:; ,:

March 2002 to July 2010
1

1 The~ contend that before he joined the Abrams firm Zafrin had"

prepared documents to b~ subrrlitted to NYSDOH relating to the transfer of stock in Garden

It
!,
I,

I
I
I

I
II
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:it

II

"

Care to plaintiff and had 1billed the Shermans for this time. However, the Abrams firm.
,I "

contends that Israel Shemfan informed Zafrin that this work had already been performed by

Tenzer & Lunin and they JOUld'~ot pay for the same work twice, so plaintiff was billed. The'

Ii"
Abrams firm p~ints out tHat th~ bill 'is for work performed from August 1, 2000 through "

February 1,2002 which wis be;~re Mr. Zafrin even joined the Abrams firm. They state that

the firm agreed to take ovl thi:'~ld receivable, but, was in fact, never paid for it as plaintiff
.!I ;1; ,

contended that it was the Sherman's responsibility.
I,ll :,. ', ,

Next, the Abrams firm argues that the Exhibit B invoice from it to Webster relates to

II " , '
a transaction involving Willoughby Rehabilitation and Nursing Center and has nothing to do

, II' "
il ',"

with Garden Care and th~t the Garden Care Transfers notation was a typographical error. '

With respect to Exhibit C! the ibrams firm contends that Mr. Zafrin prepared many form
II •.~

documents for submissi01~ltoNYSDOH related to various nursing home transactions but the
II r;

letter does not specifY wAich ~he this relates to, however, they point ou~ that it refers to '

plaintiff as being a meJber ~f "the limited liability company" and Garden Care is a,

corporation. Moreover thJy poi~t out that plaintiff alleges in her complaint that when Garden

11 .

Care applied for its operating certificate in 1'997(five years earlier than this 2002 form) it did

II 1

not include her and mJst i~~ortantly, that whatever entity it was, t~e Abrams firm

If:'f . - .
represented the entity and not plaintiff. .

The Abrams firm ~lloints,?utthat Exhibit D relates to the purchase of Avalon Gardens

I '
and has nothing to do witp the transaction at issue. Exhibit E is an invoice related to work

performed related to genJrating forms in conjunction with the creation of a family limited
II " '
I ' .

i,1 ',' .
• "jlt

.i'

II :~:"~
i '"

i1

I
j

Ii'
:j
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rt h. f:: I' 'ff ildh d h' . d! . h h G d C ': .pa ners Ip lor p amtl a~ ,a not mg to tOWlt tear en are transactIOn. Moreover, ,
I, '
'I '

they point out that Mr. Zafrin, who handled 'this for plaintiff, is no longer a part of the finn.
,t' . ,
,[

As to Exhibit F, the Abrarhs firm states that it did not represent plaintiff in connection with

II I

the subject matter of the
i
' fax but rather 'Yas representing Garden ~are. Finally, as to

Exhibit G, the Abrams firk points out that t~e stipulation of settlement in another matter is

not a basis for diSqUaJifyi~g it. They point ~ut that plaintiff was represented by two other,

II

different law firms in the I!Patterthat was the subject ofthe stipulation and that the language

related to Garden Care ~as put in at the i~sistence of plaintiff, and ~er then attorneys, to
I,
II

protect her interest in ano~her action she had pending related to the Glatzer mattt:;r. Finally,

the Abrams firm points tib the Tenzer & Lunin motion to dismiss in which they submit
II

documentary evidence d!monstrating that plaintiff was represented'i by Cohen, Estis &
II
ii

Associates, LLP in conne'ction with the Garden Care transaction.

Rule 1.9 (a) of thi Rules of profes'sionaJ Conduct (22 NYCRR 1200.0), entitled

"Duties to Former clienJ,,, provides as follows:
i I' "

"(a) A lawy:brwho has forme~ly represented a client in a matter

shall not th~reafter represent' another person in the same or a

sUbstantiallt related matter in which that person's interests are

materially apverse to the interests of the former clientunless the

former cliedt gives informed consent, confirmed in writing."

In addres~ing a di1lqualifiCatiOnmotion, courts consider this kule of Professional
"II 'I '

Conduct as guidance in tendering their determination (see Tekni-Plex, Inc. v Meyner &

't I

Landis, 89 NY2d 123, H30-131 [1996], rearg denied 89 NY2d 917 [1996]). "The
, ~ '

disqualification of an attobey is a matter that rests within the sound di~cretion ofthe court"

II : Ii

il
'I
i
I 8
I
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,i
II

I ' !i

(Columbus Canstf'. Co., In:c. v Petrillo Bldrs. Supply Corp., 20 AD3d 383,383 [2005]; see
I

! ' '

also Albert Jacobs, LLPlv Parker, 94 AD3d 919, 919 [2012]; Mondello v Mondello,

il
!'

118 AD2d 549, 550 [1986]). A party seeking disqualification of its adversary's counsel

based on such counsel's plOrled prior representation of that party must establish: "(I) the

existence of a prior attoleY-client relationship between the moving party and opposing

counsel, (2) that the mattJrs involved inboth representations are substantially related, and

(3) that the interests Ofth1 pres~nt client and former client are materially adverse" (Tekni-

Plex, Inc., 89 NY2d at 13'11;see also Rules of Professional Conduct [22 NYCRR 1200.0]

rule 1.9 [a]; Falk v Chittelden, 11 NY3d 73, 78 [2008]; Jamaica Pub. Servo Co. v AIU Ins.
II ,j;:" ,

Co., 92 NY2d 631,636 [1998]; Matter a/Town a/Oyster Bay v 55 Motor Ave. Co~,LLC,

:1 '

109 AD3d 549,550 [20130; Gabel v Gabel, 101 AD3d 676,676 [2012]; Sc;opin v Goolsby,
II

88 AD3d 782, 784 [2011]; :'Calandriello v Calandriello, 32 AD3d 450,451 [2006]; Columbus
d -
'I
:1

Constr. Co., Inc., 20 AD3d at 383). A moving party who establishes these three elements
~ .
Il

creates an irrebuttable pre~umption of disqualification (see Falk, 11NY3d at 78; Tekni-Plex,

!I
Inc., 89 NY2d at 132). If established, the irrebuttable presumption is imposed in order to

"free the former client frlm any apprehension that matters disclosed to an attorney will
If -

subsequently be used a~~inst it in related litigation" and to avoid 'the appearance of

II "
impropriety' on the part of :theattorney or the law firm" (Solow v Grace & Co., 83 NY2d 303,

309 [1994]).. II :
, ( ,

In deciding Whethfr a conflict of interest requiring disquali fic,ti on exists, the court

II ' .' .
must consider whether th~ lawyer or law firm that preVIOuslyrepresented the party or entIty

II

II

:1

9
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I
I '

which is seeking to disqJalify that attorney, obtained, in the course of that representation,

confidential information {mch ~ould be disclosed or could be used against the former client

in the current litigation dee Cardinale v Golinello, 43 NY2d 288, 296 [1977]; Columbus

Constr. Co., Inc. :20 AD3~ at 384; Sirianni v Tomlinson, 133 AD2d 39;, 392 [1987], appeal

. II. ,.
dismissed 74 NY2d 792 (:iI989]). It is not essential, however, that the prior client establish

I
!I

that confidential informa~ion will necessarily be disclosed in the course ofthe litigation (see

Narel Apparel vAmericJ Ute~ Inti., 92 AD2d 913, 914 [1983]). "A reasonable probability
~ .

of disclosure [is] sufficiept" (id. [internal quotation marks omitted]). Courts will infer the

II

"reasonable probability 0:[ disclosure of confidences" from the particular nature of the past
II . II.

and present representatiohs at issue (Forbush v Forbush, 107 AD2d 375,379-380 [1985]).
,I •

An attorney will b~ disqualified where the party seeking disqualification establishes

either a substantial relatiJnsmPbetween the issues in the litigation and the subject matter of

the prior representation.lor where the party's former counsel had access to confidential

material substantially rel!ted to the litigation (see Credit Index v RiskWise IntI., 296 AD2d
!I ..

318,318 [2002]; Forest lark Assoc. Ltd. Partnership v Kraus, 175 AD2d 60,61-62 [1991];

1 .
Saftler v Government Empls. Ins. Co., 95 AD2d 54, 57 [1983]). '''[D]oubts as to the

,I

:1 '

existence of a conflict ofiinterest must be resolved in favor of disqualification'" (Justinian

'I
Capital SPC v WestLB 4G, NY Branch, 90 AD3d 585,585 [2011], quoting Rose Ocko

ii
Found. v Liebovitz, 155 AD2d 426,428 [1989]; see also Sperr v Gordon 1. Seaman, Inc.,

I :1
'

I I'. I
284 AD2d 449,450 [2001]; Heelan, 143 AD2d at 883).

II

Ii
I,

:1

:1

I
!I

[* 10][* 10]



:c. ~

J' ,

II
~ '

As there are "sign~ficant competing interests inherent in attorney disqualification

cases," the Court of APpe1ls has' advised against "mechanical application of blanket rules,"

in favor of a "careful apJraisal of the interests involved" (Tekni-Plex, Inc. v Meyner &

:,',1
I .

Landis, 89 NY2d at 131, Ir2). Jhus, '" [a] party's entitlement to be represented in ongoing

litigation by counsel of his or her own choosing is a valued 'right which should not be
II~ '

.I
abridged absent a clear showing that disqualification is warranted'" (Matter of Dream

II

Weaver Realty, Inc. [Poritlky-' DeName], 70 AD3d 941,943 [2'010], quoting Aryeh v Aryeh,
II '
II

14 AD3d 634,634 [2005]; see Goldman v Goldman, 66 AD3d 641 [2009]).
,I

At the outset, the Jourt notes that it finds that Exhibits B, C, 0, and E all involve
I II :'-

matters that are n~t substahtially related to the subject matter of the insiant litigation. As to
, II '

Exhibit F, the fax to Glat!er, the court finds that nothing in this document establishes the
!I
Ii
j'

existence of an attorney-ctient relationship between plaintiff and the Abrams firm."

As to the first elembnt ofthe existence of an attorney-client relationship, with regard

to Exhibit G, the Abrams lfirm pOInts ~ut that this April 14, 2008 stipulation of settle;"ent

InvolVIng the WIlloughby RehabIlItatIOn Center, was a case In whIch the Abrams firm

:1

represented the plaintiffs in that matter who were suing Webster, who was the defendant in

that matter and that she w~s in fact represented in that matter by other attorneys. Thus, there

was no attorney client relltionshiP between plaintiff and the Abrams firm in that matter to

I

I
I ' .

support a disqualification,lin this matter. '
, ,I

The court' now tuls to Exhibit A, the bill for services rende~ed to plaintiff from

II '

August 2000 to February ~002, by attorney Mark Zafrin, for services he provided related to

II

11

I

!

I
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Garden Care matter.

-------------4--'1 ---------------
,I
I

"Garden Care transfers" ~efore he joined the Abrams firm in March 2002. It is undisputed

that Zafrin left the Abra+s firm as of 20 1O. However, plaintiff argues that this document

II :'
. ,

establishes that there was fn attorney client relationship between her an? Zafrin related to the

I

I

In opposition, defendants argue that this entire case is based upon the option
II .

agreement that was enterJd into in 1995 and point out that it specifically states that plaintiff
II

was represented by the laJ firm,ofFrenkel & Hershkowitz. Thus, they contend, plaintiff did

not even have an attorneylclient relationship with Zafrin related to the option agreement, let

alone the Abrams firm. ~I Further they point out that whatever work Zafrin may have

II
performed related to Garden Care was done between August 2000 and February 2002 prior

II
II

to his joining the firm and!that they had only agreed to take over his receivables. They argue
, il . I:

that a law firm that becotbes a .collection agent and takes an assignment of a receivable of
,I

an attorney that did worJ! for someone prior to joining the instant law firm, does not result
Ii .

in the new law. firm becJming the law firm in connection with the matters covered in the
r

I
receivable. Defendantsifurther explain that this bill was originally sent to the Sherman's

i

who refused to pay it, CONtendingthat they had already paid Tenzer & Lunin for this work.

They further contend Jat plaintiff actually never paid the bill either. Additionally,
,I

defendants point out tha~ plaintiff was represented by Cohen & Estis in the Garden Care

matter during the time thl Zafrin was employed by the Abrams firms and they further point

out that Zafrin had aJread~ left the firm at the time that the instant litigahon was commenced.

Ii
I!

'I
II

I

,I

12
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'I ,I
j/

d
~ I

I . . . .
It is well settled that "[d]isqualification of counsel conflicts with the general policy

II.1

favoring a party's right to r~presentation by counsel of choice, and it deprives current c'lients
II
il

of an attorney familiar with the particular matter" (Tekni-Plex, Inc. v Meyner & Landis,
I'

II
89 NY2d 123, 131-132 [1196] quoting Solow v WR. Grace & Co., 83 NY2d 303,309-310

[1994] ; S&SHotel ventur}s Ltd. Partnership v 777 S. H Corp., 69 NY2d 437,443 [1987]).
it ~

I' '1

In that respect, '" ~a]party'~ entitlement to be represented in ongoing litigation by counsel of
II :i .
I ~
I

his or her own choosing :is a valued right which should not be abridged absent a clear

i.1
I •,

showing that disqualification is warranted'" (Gabel v Gabel, 101 AD3d 676, 677 [2012]

il"
quoting Matter of Dreamll Weaver Realty, Inc. [Poritzky-DeName), 70 AD3d 941, 943

[2010]; Aryeh v Aryeh, 14'!AD3d 634,634 [2005]; see Goldman v Goldman, 66 AD3d 641
j .

;1

[2009]).

In Solow v WR. Grace & Co. (83 NY2d at 313), the Court of Appeals held, that where, ' .

the attorneys who personally handled the prior representation have left the firm sought to be

disqualified, the presump&ou of disqualification may be rebutted "by facts establishing that
:1

"

the firm's remaining att~~eys possess no confidences or secrets of the former client"
I
~i

(St. Barnabas Hasp. v N Y. City Health & Hasps. Corp., 7 AD3d 83, 90 [2004] citing Solow
~ .

v WR. Grace & Co., 83 NY2d at 313 [1994]; cf Kassis v Teacher's Ins. & Annuity Assn.,
;1

I',I
93 NY2d 611, 617 [1999]' [even where the attorney who personally handled a prior related

matter for the movant is lurrently associated with the firm sought to be disqualified, "the
. !~

. ]1 I:

presumption that the ent~rety of the attorney's current firm must beildisqualified may be
I !i I~~ .

IIrebutted"]). II
!!

I!

13
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disqualified.

A movant is not required to actually spell out the claimed secrets and confidences in
I (

order to prevail, however ~t a minimum she must provide the motion court with information

I
'I

sufficient to determine w1ether there exists a reasonable probability that DR 5-108 (A) (2)

would be violated (see J~l~aica Pub. Servo Co. v AIU Ins. Co., 92 NY2d 631, 638 [1998]).
1--
,I

II
Here, plaintiff has not a'~eged any confidences that will be revealed, rather she merely

I! '.

contends that the Abrams! firm, through Zafrin, represented her in the-Garden Care matter.

She argues that what apJears to be occurring here is that the Abrams firm has personal
,I

II

knowledge regarding the

l
! deal between the Shermans and plaintiff. "The court finds that

plaintiff has failed to de~bnstrate DR 5-108 (A) (2) has or will be violated. The court notes

II :1

that any knowledge the Albrams firm has on this issue could have been obtained through its

representation of the sheians, Garden Care and Landa regarding this, issue as well as other
II

similar nursing home owJershiP arrangements between these parties. Accordingly, the court
. Ii

is satisfied that the Abrbs firm has rebutted the presumption that the firm should be
1 .

!I
'I
ij -

Therefore, the molion by plaintifftp disqualify the Abrams firm is denied. And the

;1

court will now address t~e other pending motion.
,I '

ii- Defendants' Motion to Dismiss

II .
Defendants Rochelle and Israel Sherman, Landa, and Garden Care move for an order,

j ,
pursuant to CPLR 3211 ;(a) (1), (5) and (7) dismissing the complaint on the ground that

. I i
I

defenses are founded upon documentary evidence; the claims are barred by reason of the

statute oflimitations and,Ldicial estoppel; and that the claims fail to state a cause of action.

I
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When a party mo~es to dismiss a complaint pursuant to CPLR 3211 (a) (7), the

Ii .

standard is whether the pllbading states a cause of action, not whether the proponent of the

pleading has a cause of Jtion" '(Bokhour v GTI Retail Holdings, Inc., 94 AD3d 682, 682
tl '

[2012]- quoting Sokol v Lfader, 74 AD3d 1180, 1180-1181 [2010]; lee Guggenheimer v

Ginzburg, 43 NY2d 268,275 [1977]). "In considering such a motion, the court must accept

the facts as alleged in the11

1

comPIaint as true, accord plaintiffs the benefit of every possible
I, I,

favorable inference, and dbtermine only whether the facts as alleged fit within any cognizable

1/

legal theory" (Sokol, 74 AD3d at 1181[internal quotation marks omitted]; see Nonnon v City
r .'

of New York, 9 NY3d 825.'lf,827 [2007]). '''Whether.a plaintiff can UI~.•imately establish its

, I ~I

allegations is not part of lithe calculus'" (Sokol, 74 AD3d at 1181, q,,:wtingEBC 1, Inc. v

II
Goldman, Sachs & Co., 5 NY3d 11,19 [2005]). In addition, when deciding a motion to

II
dismiss under CPLR 3211 (a) (7), the court may consider documents referenced in or

:I .'.
jl " .

attached to the complaint QseeManchester Equip. Co. vPanasonic Indus. Co., 141 AD2d 616

11

[1988], Iv denied 73 NY2d 703 [1988]).
Ii .

"A motion to disJiss pursuant to CPLR 3211 (a) (1) 'may be appropriately granted
Ii

only where the, dOcwn~tary evidence utterly refutes plaintiffs I factual allegations,

conclusively establiShin11:adefense as a matter oflaw'" (Faith Assem~ly v Titledge of NY

Abstract, LLC, 106AD3di47, 57-58 [2013] quoting Cervini v Zanoni, 95 AD3d 919, 920-921

[2012]; Goshen v MutuAl Life Ins. Co. of NY, 98 NY2d 314, 326 [2002]; see Leon v

11 .

Martinez, 84 NY2d 83,88 [1994]; Shaya B. Pac., LLCv Wilson, Elser, Moskowitz, Edelman
II . ~ .

& Dicker, LLP, 38 AD34 34, 38 [2006]).
,t

'i
II
II
II
11

If
'il

il
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Finally, "[t]o dismiss a S9mplaint pursuant to CPLR 3211 (a) (5) on the ground that

il ;i,l' ." .

it is barred by the applicable statute of limitations, a defendant bears the initial burden of
I

. t H.

establishing, prima facie,~that1the time in which to sue has expired" (Singh v Edelstein,
j,

103 AD3d 873, 874 [20~i3], ci~ing DeStaso v Condon Resnick, LLP, 90' AD3d 809, 812

[20 II]). The burden theI1thift~ to the plaintiff to raise a question of fact as to whether the

". !
!

statute of limitations was'tolled or was otherwise inapplicable, or whether the action was
! :,

commenced within the applica~le limitations period (see Williams v New York City Health

'11 .
& Hosps. Corp., 84 AD3d 1358, IJ59 [2011]).

11'

Breach of Contract i I'

j ""i

,
Defendants argue t,hatth~ breach of contract claim must be dismisse~ as plaintiff fails

~I", ,
to plead a cause of actifm inasmuch as the contract that she alleges was breached is

11 '"

incomplete and unenforc~able. 'Defendants point out that the only agreement referenced in

th~ amended complaint isjladoc~ment entitled "Option Agreement" which purports to be an.

agreement by Rochelle Jermait to sell to plaintiff and Naomi Sherman, Rochelle's interest

in a nursing home. DefJfdanis point out that said document is nudate;, the dates of the

referenced contract 0f salt are i~comp Iete, the date for the closing is blank ~d thatthe notice /

provision is blank. Defendants further note that the purchase price is. also missing.
II t

Additionally, defendants 6ain~ain that plaintiff s allegation that the Sherman; s breached the

contract by failing to pa~ plai~tiff her share of Garden Care's profits suice 2007 does not

support this claim becaus'b the agreement was for the sale ofRochelle"s shareholder interest
II ' ,l il,l, . .

! '"''
j

!i
')!'f

;[

c.: ~ 16

~I,

ij"."

il '!'if
"1'

.'..

, j
,
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,I

I

I
I I

and not to distribute Garder Care profits. Additionally, defendants argue that Israel Sherman

"

was not even a party to thejlagreement and thus cannot be sued for breach of said agreement.
,I,

Next, defendants ~rgue that plaintiff is estopped from attempting to enforce the
It .

agreement becau~e it is i~consistent with the positi~n that she has taken in prior legal
II
I'

proceedings. Specifically~ defendants point to an April 2008, Stipulation of Settlement, so

11

ordered by Justice Leonard B. Austin, in a prior, separate action which addressed numerous
. ,

II -

issues between pl~intiff anb defendant Landa, and pursuant to which, plaintiff acknowledged
, II'

that she was not a Gardet Care shareholder and did not have a pen~ing agreement with

Rochelle Sherman. Defe!dants further point to plaintiff's deposition testimony in another

case Glatzer v Webster, etlL. (Kings Connly, Index No. 3905/06) in which plaintiff testified
. ~

that Israel Sherman did nbt own shares or any ownership interest in Garden Care and that

Rochelle Sherman was nlt holding any interest in Garden Care in her name for plaintiff's
I .

benefit. Inas~uch as PILntiff's breach of contract is at odds with the provision of the
. III .

Stipulation of Settlement bd her deposition testimony, defendants maintain that she should
. II . II

be estopped from assertirlg this breach of contract claim.

Finally, .defendantl argue that the statute oflimitations which is six years for a breach

. II
of contract claim, bars this claim as well. They argue that according to the amended

, Ii

complaint plaintiff was e!titled to ownership of Rochelle's shares as dfNovember 19,2003
II
i .

but did not commence the action until September 21, 2012, thus rendering the action

. I :1

untlme y. il
I'

II

.. 11

'i
~ 17
il
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I

!

In opposition, plairitiff maintains that she has sufficiently plead a breach of contract

claim. Her complaint allJges that "by failing to pay plaintiff her shari of the Garden Care
II

Center, Inc.'s profits sinde 2007 or colluding with the other defendants to prevent such.

payment, defendants RocLlle Sherman and Israel Sherman have breached their contract with

11'. '
plaintiff." She argues th~t the agreement between the parties was definitive and points out

that the agreement obliJated Rochelle Sherman to transfer a specific equity interes!.

Additionally, she notes tJlt the interest and share price are referenced: in her pleadings and
II'

. Ii
, ~

in the shareholder consent to the agreement which was executed by Rochelle Sherman and

I
which plaintiff appended;ias Exhibit B to the amended complaint and also in the letter sent

.I
to the Department of Health which she attached as Exhibit C to the complaint.

I •

Next, pla~ntiff argtes that the doctrine of judicial estoppel is inapplicable to her case

II .

arguing that defendants' I, assertion that plaintiff took sworn positio~s that contradict her
II I'

claims about the Sherma~'s obligation to transfer the shares and profits to her is incorrect.
1 '

First, she points out that,ithe language contained in a 2007 stipulation of settlement which

:1'
states "[i]n the event that Helen Webster reaches an agreement with Rochelle Sherman to

II
purchase an interest in G~rden care LLC" is not an active denial of the existence of such an

I,

agreement, but rather is! an artfully worded condition precedent fo~ other obligations to

i

consummate such an agreement in the stipulation that neither confirm nor denies the
'I

existence of a prior agtbement. Next plaintiff refutes defendants' claim that plaintiffs

deposition testimony in blatz:r v Webster, demonstrates that she admits that Mr. Sherman
, I

did not own shares in G~rden Care, nor was he bound by any agreement to sell such share

II
Ii

II
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and that she denied that Rochelle Sherman was holding an interest in Garden Care for her
'I
il '

benefit. Plaintiff argues tJIat this testimony was given in 2009, a point in time which she

claims she was under the ~elief that-a transfer of the shares had occurref' and at which point

she claims she was unaw~re of defendants' failure to procure approval of the transfer of

if '

shares from the NYSDOH.

Ji

As to the statute of limitations argument plaintiff argues that her complaint asserts

a breach of contract claiJ for a breach of defendants' obligation to re~it profits under the

terms of the contract whijh the~ did until 2009. At that time they stopped paying plaintiff,
,II .

citing a Rabbinical co~restqining order which was notlifted until April 2012, thus she

II
claims that it was not untill 2012 when defendants refused to remit to her the profits due for

. II

2008,2009,2010 and 2011, that this obligation was breached.

il
It is well-establis~bd that in order to give rise to a binding and 'enforceable contract,

there be "an objective Leeting of the minds," and "a manifestation of mutual assent

sufficiently definite to aLure that the parties are truly in agreeme~t with respect to all

material terms" (Matter JExpress Indus. & Term. Corp. v New York State Dept. o/Transp.,
il '

93 NY2d 584, 589 [1991],rearg denied 93 NY2d 1042 [1999]; see also,Mills, 103 AD3d

II
,I

1041,1047 [2013]; Robison v Sweeney, 301 AD2d 815,817 [2003]). In this regard, it is

!I .
beyond cavil that "not all terms of a contract need be fixed with absolute certainty" (Matter

II
of Express Indus., 93 N"I!2d at 590). "[A]t some point virtually every agreement can be said

to have a degree of inde~iten~ss,,, but "parties ... should be held to their promises" to avoid
!I . II
I !.

defeating the reasonable1expectations of the parties (Cobble Hill Nursing Home v Henry &
I ,!. .1

I
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II

II '

Warren Corp., 74 NY2d ~75, 483 [1989], rearg denied 75 NY2d 863 [1990], cert denied

498 US 816 [1990]). The
l
relevant factors in determining whether an agreement is binding

is the language of the a~eement, the existence of open materia! terms, whether there has

,been partial performance) and the necessity of putting the agreement in a more final form

~' ,

(see FCOF UB Sec. LLC;lv MorEquity, LLC, 663 F Supp 2d 224, 228~229 [SD NY 2009];

Teachers Ins. & Annuity t4ssn. of Am. v Tribune Co., 670 F Supp 491, 497-499 [SD NY

1987]). Importantly, ''thJexistence of a contract may be established throngh the conduct of
II

the parties recognizing thJ contract" (Apex Oil Co. v Vanguard Oil & Servo Co., 760 F2d 417,

422 [2d Cir 1985]). il .
ii' '

II 'I

Here, the court finds that the plaintiff has plead a cause of:action for breach of
, ~

contract and that the doc1mentary evidence fails to demonstrate that the agreement entered

"into between plaintiff and Rochelle Sherman was not an enforceable agreement. In fact the

undisputed conduct of Je Shermans in paying plaintiff a proportional share of the profits

:1
from Garden Care up until 2009 and then refusing to do so thereafter establishes that there

was an agreement and a Jeeting of the minds sufficient to state a cause of action alleging the

existence 0f an enforcea~le contract and its subsequent breach. Additionally, the court does

I,

not find that either the wbrding of the stipulation of settlement, nor piaintiffs testimony in
II
~ ' '

the Glatzer matter, estops her from asserting her breach of contract claim in the present
,I

action. Finally, the couh finds that this claim is not barred by the statute of limitations
I ' II
I Ii "

inasmuch as plaintiff cohtinued to receive her share of the profits irl accordance with the
, II "

terms of the agreement ubtil2009, at which point the Rabbinical Court restraining order was
~ .
p ,

20
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the conversion claim.

,

• i

Imposed and was not lifter until 20 12, it was at that point in time that defendants refused to

pay plaintiff her share 0ithe Garden Care profits owed to her for 2008, 2009, 2010, and

2011; thus, it is at that point that she contends that the breach occurred. Accordingly, that

l .
branch of defendants' mqtion seeking dismissal of the breach of contract claim is denied.

~ .

Conversion il

Next, defendants 19ue that the conversion action must be dismissed inasmuch as it
II

does not assert a separate {laim but, rather, is predicated on the breach ~f contract. They also

argue that the percentage If profits that plaintiff alleges she is entitled to that was converted

II I

was not an identifiable suk. Further, they point out that plaintiff failedi:to plead that she ever

made a demand tp the Sh~ans to turn over any profits that she was eltitled to but that they

retained such amount inJead. Defendants argue that this failure also requires dismissal of
I
I

I,
,I

I!
In opposition, plaintiff argues that she has plead a breach of a duty of care distinct

II 1 1" f'h . . d d . l'from defendants' contractua ob IgatIOnssu 11Clentto state an III epen ent converSIOn c mm
. I

inasmuch as she plead thlt defendants falsely represented to the NYSDOH that the transfer
II
ii

of shares had not occurred because the consent of the other shareholders had not been

received. Next plaintiff ~tates that the 12.5 percent stake in profits retained by defendauts

is sufficient to state a~ i~entifiable sum to support a conversion claim. Finally plaintiff

II I

argues that there is no der:nandnecessary for converted property that a defendant unlawfully
i[ .

retains. ;;; .
!

21

[* 21][* 21]



22

,
I

Conversion takes Pl~ce when a defendant intentionally and without authority, assumes
il

or exercises control over p~rsonal property belonging to someone else, interfering with that

II '
, . h f' .1 ( C I' 0 'person s ng t 0 possessIOn see 0 avzto v rgan Donor Network,' 8 NY3d 43, 49-50

[2006]). The two key elelents of conversion are (1) plaintiff's possessory right or interest
II

in the property, and (2) dlfendant's dominion over the property or interference with it, in

derogation of Plaintiffs rikts. For statute oflimitations purposes, an action for conversion

II
is subject to a three-year l~mitation period (see Vigilant Ins. Co. of Ani. v Housing Auth. of

I
City of El Paso, Texas, 87 NY2d 36,44 [1995], citing CPLR 214 [3]). Accrual runs from

~ . . '

the date the conversion t*es place. Additionally, the court notes that "[p ]roof of a demand
;!

for the return of the subj ed~prop~rty 'is an essential ingredient in a conversion action'" (Cash

, II ,I

V Titan Fin. Servs., Inc., 58 AD3d 785,789 [2009] quoting Tache-Haddad Enters. v Melohn,

224 AD2d 213 [1996]; seLpex Ribbon Co.v KnitwearSupplies, 22 AD2d766, 767 [1964]}
I'
[I e '

Importantly, it is ~ettled law that "[a] claim of conversion cannot be predicated on

II i '

a mere breach of contract," and, here, there are no independent facts alleged of a separate

taking (apart from the aillged breach of contract), which could give rise to tort liability (see

il
Kopel v Bandwidth Tech. Corp., 56 AD3d 320,320 [2008]; see also Tornheim v Blue &

WhiteFood Prods. corJ 56 AD3d 761, 761 [2008]; Hochman v LaRka, 14 AD3d 653, 655

II . . ' .
[2005]; Hassett Belfer SenIOr Hous. v Town ofN. Hempstead, 270 AD2d 306, 307 [2000];

'I
ii', ' ,I

MEL Life Assur. Corp. r 555 Realty Co., 240 AD2d 375, 376 [1997]). Therefore, since

plaintiffs conversion claim is merely a restatement of her breach of contract claim, its

if
II'

dismissal is mandated (see CPLR 3211 [a] [7]; Tornheim, 56 AD3d at 761; Interstate

II,

Ii
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II
il

'I '
Adjusters v First Fid. Bank, NJ, 251 AD2d 232, 234 [1998]; MBL Life Assur., 240 AD2d

,I

, ,I .
'I '

at 376). "

Tortious Inter/ereJce with Contract
, !I1 '

Defendants argue that plaintiffs claim alleging tortious interference with contract as

alleged against defendanJ Benjamin Landa and Israel Sherman must be dismissed because

II "

it fails to state a cause of action. Specifically, they maintain that since the contract in

question is an agreement lursuant to which Rochelle was to sell her interest in the Franklin
, IIII . ,I

Park nursing home and sirlce the agreement was not binding or enforce~ble because its terms

,I

were not complete then tliere was no enforceable agreement that Israel Sherman or Landa

could have tortiously intJfered with. Moreover, they argue that since ~e agreement related

. ~ '

to Rochelle selling her eqbity interest in the nursing home and not to.pay profits to plaintiff,

~ i ·
in Garden Care, then RoC:helle'.salleged failure to pay profits cannot constitute a breach of

II
contract and thus, even T Israel Shennan or Landa somehow cause1 Rochelle not to pay

Garden Care profits to p~aintiff this would not constitute intentional interference with (he

contract. Next, defendaJts argue that plaintiff is estopped from this assertion inasmuch as
:1 .

she has stipulated that sJe has no agreement to purchase an interest in Garden Care and is
II

thus estopped from assehing the existence of such agreement and thus cannot allege that

. ;1 :". .

Israel and Landa tortiously interfered with it. Finally, defendants assert that part ofthis claim

, Ii
is barred by the statute df limitations which provides that such claim must be commenced

I

within three years. Defetdants maintain that plaintiff s claim for damages related to Israel
if

Sherman's tortious inte~ference with her alleged right to receive prbfits due for 2008 and

,I '
, ~

:!
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_________________ ,

I .
Landa's alleged interfereJe with her rights for 2008 and 2009 are barred as she commenced •

I

I
this action against Israel Srerman on September 21, 2012 and against Landa on February 6,

Ii
il
"

, 'I

In opposition, Plai~tiff ~rgues that she has plead the essential ~lements of contract
• II "

.c: . h h' . 11..c: . hi. .10rmatIOn,t us er tortIOUSmterlerence WIt contract c aim must survIve.~ .'

To state a claim foJ,tortious interference with contract, a plaintiff must allege (1) the

existence of a valid coJlact between the plaintiff and a third party; (2) defendant's

knowledge of that contrlt; (3) defendant's intentional procurement of the third-party's

breach ofthe contract; (4) fhe procurement was without.i ustificati on; (5) actual breach 0f the

. I

contract; and (6) damageJ (see Lama Holding Co. v Smith Barney Inc., 88 NY2d 413,424

I .
[1996]). 'I

II
With regard to plaintiffs cause of action alleging tortious interference with contract

II
by Landa and Sherman, the court finds that plaintiff has alleged the existence of a valid

il

contract that these defend~nts were aware of. Additionally she has alleged that both Landa

and Israel sherml" intentlnallY procured Rochelle Sherman's breach ~fthe contract withoutI .
justification and has set forth the damages she claims she has sustained as a result of said

I[
II

breach, namely the profit~1she alleges were due to her from 2008 through 20 11. Accordingly,
If
II

the court finds that plainhff has plead a tortious interference of contract claim as against

Landa and Sherman.

24
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In opposition, plaintiff points to case law that establishes that "a fiduciary relationship

. h' , !I . . . . fid . 1. ~ .'
anses were one party sisupenor posItIon or supenor access to con I entIa 1ll10rmatlOnIS

~ .

so great as virtually to re~hire the other party to repose trust and confidence in the first party,'

'
II ','I' '.

and the defendant was 'under a duty to act for or to give advice for the benefit of another

upon matters within the Lope of the relation'" (Anwar v Fairfield Greenwhich Ltd., 728 F

" I, '
Supp 2d 372, 415 [2010n. Plaintiff argues that Landa, as President of Garden Care, had

q ,

II
superior access to confidential information and had in fact made representations to plaintiff

II

that he was under a dU~ to obtain approval for the transfer of the ~hares from the Public

II ,,"

Health Council. Plaintiff points out that she has plead that Landa, in a sworn statement

,I
contained in a March 17,11998document entitled "Shareholder's Agreement and Irrevocable

11 .

!\
11
II
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ENTER,

!I. Conclusion . ..

Plaintiff s motion t disqualify the Abrams firm from represenling the defendants is

denied. Those branches of defendants' motion seeking to dismiss plaintiffs causes of action~ .

II

alleging a breach of confract and tortious interference with contract" are denied as is that
i

branch seeking to dismis~ plaintiffs claim alleging a breach of fiduciary duty by defendant

II
Landa. That branch seeking to dismiss the conversion claim is granted.

II. ..
I .

Th~ . I. hd.'e loregomg c01stttutes t e eClSlOnand order of this court.

:!
i~

J. S. C.

HON. DAVID I. SCHMtDl
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