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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK : PART 45

RAMPART BROKERAGE CORP., ‘
Plaintiff, : Index No. 652385/2013

-against- DECISION AND ORDER
RIBS NY LLC, RIBS NYC LLC, RIBS ONE : Motion Sequence No. 010
LLC, RIEMER INSURANCE GROUP, INC,,
RIEMER INSURANCE AGENCY a d/b/a of
Riemer Insurance Group, Inc., REGENCY
INSURANCE BROKERAGE SERVICES, INC,,
STEPHEN L. RIEMER, GREGORY SCARPA,
and JONATHAN HARTWELL,

Defendants.

MELVIN L. SCHWEITZER, J.:

Rampart Brokerage Corporation (Rampart) commenced this action on or abqut July 8,
2013. They alleged that defendants RIBS NY LLC, RIBS NYC LLC, RIBS ONE LLC, Riemer
Insurance Group, Regency Insurance Brokerage Services, Stephen L. Riemer, Gregory Scarpla,
and Jonathan Hartwell misled Rampart and its clients as to which insurance policies it had been
issued, the nature of the policies, the premiums charged, and other terms. Some of the alleged
acts that defendants engaged in included: misrepresenting the premiums to be charged; issuing a
policy without the proper endorsements; omitting insurance tha£ was listed on the binder;
including only one location for insurance although the binder listed two locations; claimihg a
policy had been issued although the insurance carrier never authorized the policy; having a
policy issued for only $4 million instead of $6.36 million; allowing a policy to be cancelled
because defendants failed to forward the premium payments to the insurance carrier; failing to

include an endorsement for hired and nonowned automobiles; on several occasions, providing
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written confirmation of coverage and a policy numbér even though the policy was never issued,
and neglecting to disclose the lack of coverage to Rampart; providing a fraudulent binder by
signing an endorsement without authority; and obtaining policies with coverage deficiencies in
terms of effective date, amount of coverage, and items to be covered.

Based on these allegations, Rampart brought causes of action for gross negligence and
consequential damages, among other claims. The defendants involved in this motion (RIBS NY
and RIBS, INC., hereinafter, the Moving Defendants), moved to dismiss both of these claims for
failure to state a claim pursuant to CPLR 3211 (a) (7). The court did not dismiss either the gross
negligence or the consequential damages cause of action, and the Moving Defendants have
moved to reargue their motions to dismiss both of these claims.

Discussion

Gross Negligence

On review of the parties’ submissions, the court finds that the claim for gross negligence
was properly pled by the plaintiff. The Moving Defendants assert that Rampart’s gross
negligence claim was based on duties arising out the contractual relationship between the parties,
and therefore should be dismissed as duplicative. However, the court, upon the original motion
to dismiss, found a common-law duty on which plaintiff’s negligence claim could be based.

This common-law duty is that of insurance agents to obtain requested coverage for their clients
within a reasonable time, or to inform the client of their inability to do so. Chase Scientific
Research v NIA Group, 96 NY2D 20, 30 (2001); Murphy v Kuhn, 90 NY2D 266, 270 (1997).
Because this co\mmon-law duty serves as a basis for Rambart’s gross negligence claim, it is not

the case that the claim is duplicative of its breach of contract claim.
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The couﬁ also. found that the plaintiff sufficiently pleaded facts supporting the allegation
that the Moving Defendants acted with the requisite intent and recklessness on which to base a
claim of gross negligence. See Abacus Fed. Sav. Bank v ADT Sec. Servs., Inc., 18 NY3d 675,
683-684 (2012). Consequently, because the gross negligence claim was adequately pled by
Rampart, Moving Defendants’ motion to reargue with respect to that claim is denied.

Consequential Damages

As to Rampart’s claim for consequéntial damages, plaintiff did not plead either of the
elements that are required in order to recover such damages. In order to be entitled to
consequential damages, plaintiff was required to plead that those damages were the natural and
probable consequences of the breach, and that they were contemplated at the time the contract
was executed. Arkins Nutrionals v Ernst & Young (301 AD2d 547, 549 [2d Dept 2003]).
Rampart’s complaint merely sought “all damages,” which may be construed to include
consequential damages. However, Rampart failed to plead either of the requisite elements of a
consequential damages claim, a fact that was demonstrated by Moving Defendants in the
previous motion, but was overlooked by the court (see CPLR 2221(d)(2)). Therefore, the
consequential damages claim does not stand with respect to the Moving Defendants, and as such
their motion to reargue their motion to dismiss this claim is granted.

Conclusion

Accordingly, it is

ORDERED that Moving Defendants’ motion to reargue its motion to dismiss Rampart’s
gross negligence claim is denied; and it is further |

ORDERED that Moving Defendants’ motion to reargue its motion to dismiss Rampart’s

consequential damages is granted.




Dated: July & , 2014

ENTER:

MELVIN L. SCHWEITZER




