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SUPREME COURT OF THE STATE OF NEW YORK NEW YORK COUNTY

PRESENT Hon Dorls Lmo—Cohan, Justice . Part 36
’ S , - INDEX NO. 107046/11
Rosalie A. Mazzalupo, : MOTION DATE
o e N MOTION SEQ. 001
Plaintiff, MOTION CAL. NO.
. -against-

Long Island Railroad, d/b/a MTA Long Island Railroad (LIRR),

Defendant.

The follt)wing papers, nnmbered 1-4 Were'c‘onsid:ered, on t:hi‘s?,’iinzotion for summary judgment:

PAPERS BN A NUMBERED
‘Notlce of Motron/Order to Show Cause, —_— Afﬁdawts Exhlblts 1,2
Answermg Afﬁdavnts — Exhibits , L 3,
Replymg Affidavits _4

Cross- Motlon ~[]Yes [X]No g ED

Upon the foregomg papers itis ordered that thls motf Ar summa%&dgment is denied
: AA
N
NORK _ce\CF
“eN\f.“ ks O

gt forthe reasons :set:forth,‘bgelow. | .
Thrs isan aetion to recover damages for personallnjurres suffered by the plaintiff Rosalie

- A. MaZzalupo (pla’iritiff) in a trip and fall acc‘ident‘on;’Jnne 26, 2010, caused by an alleged defect
‘in the yellow tactile ’fstrip'alongside Track 15 1n Penn,St"ation 'Pending before this court is Q

s defendant Long Island Raﬂroad’s [d/b/a MTA Long Island Rarlroad (LIRR)] motion for

summary Judgment r

i Whlle defendant has lndrcated inits notloe of motron that it seeks an order pursuant to CPLR
3211 (a) ), it appears from its moving papers that ,defendant is in fact moving for summary judgment
of dlsmlssal pursuant to CPLR 3212 As plamtlff has not opposed defendant’s motion on such basis,
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but rather has supphed opp':";‘“""n'
3212, and, as there is no prejudice to plaintiff, this court will treat defendant’s motion as one for
summary Judgment of dlsml al, pursuant to CPLR 3212

DISCUS SION

“The proponent of a summary Judgment motion must rnake a prima facie showing of

entitlement to Judgment as a matter of law, tendermg sufﬁc1ent evidence to eliminate any
’matenal issues of fact from the case.” Wznegrad y New York Univ. Med. Ctr., 64 NY2d 851, 853
; (1985) (01tat10ns omltted) The burden then sthts to the motion's opponent to “present
, evtdentlary facts in adm1531ble fonn sufficient to talse a genuine, triable issue of fact.” Mazurek
v Metropolitan Museum of Art, 27 AD3d 227, 228 (Ist Dept 2006); see Zuckerman v City of New

York, 49 NY2d 557, 562 (1980). If there is any doubt as to the existence of a triable fact, the

motion for summary jyudgment must be denied. See Rotuba Extruders, Inc. v Ceppos, 46 NY2d

223,231 (1978).

Indeed it is uncommon to grant summar'y judgment in a negligence action, even where

“the facts are uncontrad1cted Ugarriza v Schmzeder 46 NY2d 471, 474 (1979). A party seeking

: summary judgment must afﬁrmatwely demonstrate the merlt of its claim or defense. Coltv

Great Atl: & Pac. Tea Co 209 AD2d 294 295 (lst Dept 1994) A moving defendant does not

: f’meet its burden by merely cmng gaps in the plamtlffs case. Sabalza v Salgado, 85 AD3d 436,

'437—4,3;8 (1st Dept 201 lr);{;tDeFalco v BJ’s Wholesale Club, Inc., 33AD3d 824, 825 (2d Dept

2007); Kucera v Waldbaums Supermarkets, 304 AD2d 531, 532 (2d Dept 2003).

- Whether Defendant HadffCOnstructiVe Notice

'On},,ka' motion forsummary judgment dismissing the complaint, defendant has the initial

burden of demonstrating,fsprima facie, that it did not create the alleged dangerous condition or

ition to defendant’s request’for summary judgment, pursuant to CPLR
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g have actual or constructwe notlce ofit. See Manning v Amerzcold Logistics, LLC, 33 AD3d 427,

e 427 (lst Dept 2006), quﬂi'zda v Metro N. Commuter R R Co 279 AD2d 403, 404 (1st Dept

2001) Here, defendant argues but fails to estabhsh that 1t lacked constructive notice as a matter
of lawf because'f it drd‘ not unequrvocably demonstrate that the alleged condition did not exist for a
’ “sufﬁcrent perlod of trme prror to the accrdent in order for 1ts employees to discover and remedy
it. See Gordon v.Am. Museum of Natural stlory, 67 NY2d 836, 837 (1986). Although
"defendant S Assrstant Manager of Fac111t1es Mamtenance Mr ‘Nordt, testified at his deposition
that “[p],latform edg'es are. lnspected on abr-weekly basrs” (id. at 19, lines 13-14), and that there
o are computer 'generated records (work order'tickets)"for each such inspection (id. at 20 lines 9-
14), Mr. Nordt adm1tted rhat he only had access to marntenance and repair records, which would
"not contarn any records of complalnts (id. at 52, lrne 25 at 53, lines 2-13). Consequently, Mr.
: :Nordt s testrmony farled to estabhsh that there were no’ cornplamts or similar accidents involving
the tacnle strrpprng, atﬁ Track 1,5, prror to plamtrffs accirdent;* Moreover, accordlng to Mr. Nordt,
it would be left to the inspector’s own discretion to determlne ‘whether a bump was a tripping

: Jhazard or. safety concern that needed to be reparred (zd at 32) thus, without more, defendant

o 5 farled to co Iusrvely estabhsh that the alleged def idrd not ex1st for a sufficient amount of
" 4t1me pr1or to plalntrff’ s ac01dent 5

’ Furthermore contrary to defendant 8 counsel s afﬁrmatron the inspection work order

: ‘tlckets reflect that prlor to June 26 2010 there were 11 mstances between August 2007 and

i December 2008 where repalrs were necessary for problems wrth the tactile stripping at Track 15.

; See afﬁrmatlon of defendant’s counsel at 7 9.2 24 defendant’s exhrbrt K. Ten of the work orders

1nd1cate'that the reparrs mVolVetd, reanchormg ,taQtl’l}e:S,'; I‘efendant s exhibit K. In addition, the

Page 3 oE6




[* 4]

~ev1dence submltted by defenclant in support of its. mott

&y testlmony, plamuft’s tes

mspectton work order tlckets submitted by defendant only cover the period between June 2007

| through May 2010 and remam silent as to any 1nspect10ns and repairs that may have been

completed in June 2010 weeks prior to plamtlft’s accrdent See defendant’s exhibit K. Thus,
‘the burden never shlfted to plamtrff to prov1de ev1dence sufﬁc1ent to raise a triable issue with
"regard to notrce. See,Wmegrad v New Y‘or‘k Umv‘.,Med -Ctr., 64 NY2d 851, 853 (1985).

VWhether the Alleged Defect Is Tr1v1al asa Matter of Law

“Generally, the issue of whether a dangerous or defectlve condition exists on the
‘property of another depends on the partrcular circumstances of each case and
‘presents a question of fact for the jury. However, trivial defects are not
-actionable, an determmmg whether a defect is trivial, a court must examine all
~ ofthe facts presented, including the w1dth depth -elevation, irregularity, and
appearance of the defect, along wrth the trme, place and circumstances of the

: ‘1n3ury

: Mzshaan v Tobzas, 32 AD3d 1000 1001 (2d Dept 20@6) (1nternal quotation marks and citation
S ormtted), see Trzncere v Counly of Suﬁ‘olk 90 NYZd 976 977 978 (1997); Morales v Riverbay
*y*vCorp 226 AD2d 271 271 (l st Dept 1996) Here defendant argues but has "failed to

: demonstrate 1ts entltlernent to sumrnary Judgment smce it d1d not establish that the defect in the

subJect [tacttle strlp] was tr1v1al asa matter of law » Dommguez v OCG, IV, LLC, 82 AD3d 434,

434 (lst Dept 201 1), The court notes: that 1t is defendant‘s burden on this motion, to establish

‘that the alleged defect whrch caused plamtlffs fall Was m fact tr1v1al as a matter of law. The

hich includes plaintiff’s deposition

ny from: the Pubhc Aut;hc ; ‘Law (PAL) hearing, plaintiff’s

ers deposmon testimony, is insufficient

/ _-;iSta‘b'lish any measurements (e.g., of



)

o the record as to the: allegedly th1a1 nature of the d

T,thatthe Al

 the width or elevation) of the alleged defect. Moreover, defendant has not provided any other
~evidence, such as the affidavit of an expert substantiating its position that the defect was trivial,
. nor has:defendant provide'd any actual meas’urementgof the alleged defect. See Rivas v Crotona

- Estates Hons; Dev. Fund Co., 74 AD3d 541, 542 (1st Dept 2010); DeLaRosa v City of New York,

61-;AD3d 813, 814 (2d:Dept 2009); ¢f. Vazquez v JRG Realty Corp., 81 AD3d 555, 555 (1st Dept
201 1) (ﬁndmg defendant was entitled to summary Judgment of dismissal where defendant's
witnesses stated that area was nearly ﬂat and their expert measured the defect to be the height of

a nlckel). 'Funhermore defendant’s witness, Mr. N'ordt testified that it is impossible for him to

,conclude from the photograplnc ev1dence as to the extstence of any alleged defect. See

defendant S exh1b1t J Nordt tr at 26-27. Thus, the burden never shifted to plaintiff. See
Winegrad v New York Umv. Med. Ctr., 64 NY2d 851, 853 (1985); cf. Schwartz v Bleu Evolution

Bar & Rest. Corp., 90 AD3d 488, 488 ’(lst‘ 'Dept’201fl) (ﬁnding defendants were entitled to

summary judgment where the defect was trivial, measuring approximately one-half-inch in width

and height differential,‘andi fthe /pl‘aiﬂntiff failed to shcw the defec«t posed a significant hazard

despite being de minimis).
The caSe're‘lied upon by defendantiinsupportiof its argument that the defect is trivial and,

therefore not actlonable Menendez v Dobra (301 AD2d 453 453 [1st Dept 2003]), is

dlstmgurshable from the case at bar in that, 1n Mene;ndez the court was able to conclude from

t;ng'that it appeared from the record

"‘had none of the characteristics of

,, ed defect Was “shallow and gently ga and

a trap or snare ” In contrast here defendant has prewded nothmg more than its own speculation

as to: the tr1v1al nature of the defect Defendant has net met 1ts burden and has failed to establish

rPaigte;s of &



i itS fight to summary judgment of dismissal. Delran‘ey v ToWn Sports Intl., 88 AD3d 635, 636 (2d
Dep2011). | o
o DECISION

| ‘ACcfo'rdi,ngly,f it is
ORDERED that Long Island Rallroad’s motmn for- surnmary judgment dismissing the
,complamt is demed and 1t is further | |
ORDERED that, within 30 days of entry- of this order plaintiff shall serve a copy upon
»defendant, w1;th not;ce ’of entry.

~ This s the decision and order of the court.

. i 'I T ~ DORIS LING-COHAN, J.S.C.
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