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'HE STATE OF NEW YORK

‘Sup URT 1 K - NEW YORK COUNTY
: PRESENT ch._ SvLING-COHAN Justice PART 36
 AMERICAN EXI'RESS CENTURION BANK, INDEX NO. 113085/2010
* Plaintit MOTION DATE
MOTION SEQ. 003
SR MOTION CAL.NO.
-against-
ANNETTE SIMON,

. Defendant.

d 1 =4 were considéted on this motion for summary jud

‘ NUMBERED
i Notlce of Motlon w Cause, Affidav:ts —- Exhibits (& Memo of Law) 1,2, 3
AnsWermg Affid; ts: : 4

FTIEU————

apers 1t 1s ordered that th1$ mot1on fowytnmary judgment is ¢
112004 |

elow S wgsz YORrk

Plamtlff 1ss, edt dant an Amerrcan Express Optima Triumph Gold Rewards card

\ r11 2000 and Amencan Express Optlma Triumph card (“Amex

'Tr1umph” card) in July 1996 and defendant subsequently incurred charges to the subject

respectlve agreements contalmng the terms and conditions

¢ card kwer.e ,;nraﬂed to defendant w1th the cards. Plaintiff asserts

: cardaccoun’ssto pay for various goods and services and/or obtain
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8 for both accounts Id
ke 14s~sues;of fact, as 71:t

_accounts.

: entltlement to Judgm asa

| /ab‘sen(;eiqf” ym

,cash advances and cons1stent w1th 1ts standard busmess practices, plaintiff transmitted monthly

; :,“bllhng statements to defendant ’Aff “‘[f,ﬂplamtlff’ S Assmtant Custodlan of Records, { 8.

' Subsequently, defendan 7;{defaulted in makmg the payments due on the credit card accounts

pursuant to the terms of the cardmember agreements for the Amex Gold and Amex Triumph

i accounts Id at 1{ 9 Plamtlff alleges that as of June 14, 2013 the balance on the Amex Gold

account was $22 539 26 and 1'2 379 68 on the Amex Trlumph account totahng to $34,918.94

ntlf—f now ,moves for summary Judgment argumg that there are no

is "1ear that defendant received the cards, used the cards subject to their

o‘nd;ttonsa :.tnctnjred.tcharges, and has not made full payment on the

DISCUSSION

: “[T] he P ary judgmentfmotion must make a prima facie showing of

,Iaw tendenng sufﬁc1ent evidence to demonstrate the

£ —t:” Ayon‘e v Gervaszo 81 NY2d 1062, 1063 (1993), quoting
2d13'~205‘ 3’2'.4 ( 1’9,86); Upon the presentation of a prima facie

th hlftsto the motlon s opponent to offer evidentiary facts

£ fact Zuckerman v City of New York 49 NY2d 557, 562

ns of hope‘br unsubst;antxated allegattons or assertions are

udgment*is granted as plaintiff has established its prima facie

flawon its account stated claim and defendant has failed to

L .faisea';trif unt stated is an-account balanced and rendered, with an
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7 ~-;Apn1 2010 and~ pt

id;efe?tldan,made

Williams, 24

assent tOf,the'fbalér;ééﬁéxp"ress‘o‘r ’impliiéd‘ so that the'demand is essentially the same as if a

been glven for the balance ”? Parker Chapzn Flattau & Klimpl v Daelen

I 'ep 1:977) (mternal quotatlon marks and citations omitted). An
) dfby;,“élther retentlon of b111s without objection or partial

0 an'éécdﬁrit‘stated Morrzson Cohen Sznger and Weinstein, LLP v

E Waz‘ers 13 Al3d¢5_1 52 (lst Dept 20()4) (c1tat10ns om1tted)

Here, plamtlff presented coples of the monthly cred1t card blllmg statements mailed to

& lfdefendant betw 'n May 2010 and October 2010 for the Amex Gold card account, and between

2010 for thc Amex Tnump:h card account. Such statements show that

artial -paynientsion:both aCCounts as well as defendant’s purchases

! Statements ned then thoutObJectlnngthm a reasonable amount of time, plaintiff has

ot 2 f*"écéoﬁht stated. See American Express Centurion Bank v

t;2005) see also Geron v DeSantzs 89 AD3d 603, 604 (1st

Dept 2011); Stephanic R Cooper P C vRobert 78 AD3d 572, 573 (1st Dept 2010).
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k 'fg,estabhsh that 1t malled the statements t0' the defendant on a monthly basis. Aff of Richard Kier,

‘In oppoéition’fdefe’ndant doersT’fnot raise a triable issue of fact. While defendant alleges

that plamtlff has not estabhshed it actually sent the credit card statements to her or how they

were sent, defendant loes not speclﬁcally contend that she did not receive the statements.

o Contrary to defendant s contentmn, p1a1nt1ff through Mr Ke1r s afﬁdav1t met its burden to

ﬁlar ‘ ern t:htshe clalms is not an appropriate charge.

: Hatthe'eharges ‘were never objected to or

fsent 9. ﬁeendant In addition, pursuant to the

6 def dant ha 60 days to dxspute any billing errors with

: she d1d so Fu:rther the charges list sufficient




~ DECISION

sts 'ahd'disbur:stéfﬁéhts to be taxed by the Clerk upon
lo of costs and 1t is further

day i of Ventry of thlS order, pla1nt1ff shall serve upon

: [ ]NON~FINAL DISPOSITION

t tfstated SJ granted in favor of P_ _le.wpd
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ter:e,st;jas:’p;raye for ’al'lo'wable by law from the date of

ntry of judgment, as calculated by the Clerk, and thereaficr



