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SCANNED ON 7/11/2014 

SUPREMECOV:RTO'F T:BE STATE OF NEW YORK- NEW YORK COUNTY 
PRESENT: lion. :0.qrus LING-COHAN, Justice p ART 36 

AMERICAN EXPRESS ·CENTURlON BANk, 
Plaintiff, 

-against-

ANNETTE SIMON, 
Defendant. 

INDEX NO. 113089/2010 
MOTION DATE 
MOTION SEQ. 003 
MOTION CAL.NO. 

The following papers,.nUID,b;~rt:rd J -4 wer.e consideted on this motion for summary judgment: 

. PA:PERs NUMBERED 
Notice .of 1V;£otion/Qrder t() ~llo~ C~use, - Affidavits-, Exhibits (&Memo of Law) 1, 2. 3 
AnsweringAt'fi~avits ~~~hjbits . . . ! __ 4-=----
Replying Atn<lavits · · · · · _I!!!_ I 
Cross-Motio.n: · (. ] Y~s ~IX J J\lo · ,.-L £ tJ•.._ ___ _ 

Upon the fqte~ .. qjhg .p~p ... er~, _it is. ordered that this motion for 11wnm
1 

ary
1 

.judgment is 
. . ... ··. . . • , . , • , vvi_ 1 2014 

granted, to the extent set forth.below. · ~SVYORI( 

BACKGROUND Cl..ER/('S OFFJo: 

Plaintiff American Express Centurion Bank ("Amex") moves for summary judgment in 

its favor and Clgains~def~rid~t·Anm~tte Simon in the ainount of $34,91·8.94, with pre-judgment 

interest, plus costs and:Cfisbl1Fsements. 

Plaintiff~~.ueclJb'defeildaut an American Express Optima Triumph Gold Rewards card 

("Amex Gold" card} in April2000 and American Express Optima Triumph card ("Amex 

TriUll1ph''. card) in July 1996, and defendant subsequently incurred charges to the subject 

. accounts. · Plaintiff alleg~~ tli~t.,respective agreements containing the terms and conditions 

governing the use of: ~ach crooit catd were .mailed to defendant with the cards. Plaintiff asserts 

that defendant use.d the credit card accounts to pay for various goods and services and/or obtain 
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';t' 

cashadvances and, consistent with its standard business practices, plaintiff transmitted monthly 

billingstatell1ents to defendant. Af:f{qfplajntiffs Assistant Custodian of Records, if 8. 

Subsequently, defendan(defa11lted inmal<lng. the payments d~e on the credit card accounts 

pl!rsuantto the terms of the ctttchn.ell1pet agreements for the Amex Gold and Amex Triumph 

accounts. Id at if 9. P1a.futiffalleges t}lat, as ofJune 14, 2013, the balance on the Amex Gold 

account was $22,539.26, an~.$12,3?9.68 OJ1the AmexJriumph account, totaling to $34,918.94 

for both accounts .. Jd., pfaintiffnow moves for summary judgment, arguing that there are no 

'issues of fact,. as it.is.clear. thaf defeild,ant received 'the cards, used the cards subject to their 

respective terms ah.tj.conditiotis, inctirredcharges, and has not made full payment on the 

accounts. 

DISCUSSION 

"[T}hepfgp.tjnent-0fas~aryjudgmentm0ti-0n must make a prima facie showing of 
' ' ; • «- •, •.• . ' ' '; • 

entitlementtojud~~n:t'as .a matter<ef taw, tendering sufficient evidence to demonstrate the 

absence ofahymat~~a;lissuesoffacC' Ayotte v Gervasio, 81NY2d1062, 1063 (1993), quoting 

Alvarez v Prospecf~Hosp., 68 NY2d 3,20, 324 (1986)~ Upon the presentation of a prima facie 

case by t11.e,rilcr\Z~t,;~¢;'lim:tt~;,fli~11.:Shifts to. the motion's opponent to offer evidentiary facts 

(1980). ''•~re•con:d1~qns;e~presstti,11s of hope or unsubstantiated allegations or assertions are 
' • ~ >' ,·; '. ' ' ' ., ' ' , 

msufficient.11· ... [d; 
' .. . ·' •,, .. 

The 11l6tion/for ~Unriflacyjudgthentis granted as plaintiff has established its prima facie 

e,ntitlement t9jli~~Iit ~~ ajtiatterof:law'on its account stated claim and defendant has failed to 

raise.atriabfo.i~su~9fta:ct. ,,~f[~}µ.,ilccountstatedisanaccount balanced and rendered, with an 
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assent to the balance express ()r implied; so that the demand is essentially the same as if a 

ptomissol)rnote had:b~~J1 giy~nfortJ:ie !Ja}ance." Parker Chapin Flattau & Klimpl v Daelen 
' ... , ' , 

·C6rp~ 1 59AP2d37S~·377tf~t:DeptJ977)(internal quotation marks and citations omitted). An 
'· . 

accountstated mftf b~ est~bllshed l~y ·~either retention of bills without objection or partial 
:',,, ' .. , 

- ' ; :.'·;;.: /~:~· :· ,.·: :' ...... ~. - : . ' , . . . ' , 

payrn~ntm.ay·giy~s!'~se;to an aceount~t~ted." Morrison Cohen Singer and Weinstein, LLP v 

Waters; 13 .Ari3d,Sl, .52 (1st Dept 2004).{Citations omitted). 

Here, plaintlf.fpresented copies ofthe monthly credit card billing statements mailed to . . ' { . 

defen<latJ,tbetW~en May 201 () .and October 2-010 for the Am ex Gold card account, and between 

April 2010 anq.S~~feipJ~ef 2010 ':for th~ Ainex TriUtnph card a".count. Such statements show that 

,~· • • r • • , ' , •• • : ·.' , • , , ' , • • ;, • • ' I 

defe11dantmade spot,:adic Patl!al paym.ents on both accounts, as well as defendant's purchases 
' . . 

and cash adVanc.es (Jll S\U:~h accounts1Jeaving a remaining total balance of $34,918.94 for both 

· accoUp.ts;< ht.l:}qdi~i011, plajll:tiff hCJ.S submitted an affidavit of its Assistant Custodian of Records, 
.· ,· .· , .. - . - ·. ' -,;·· . ,, •',' - ' 

'"_> 

Richard'l<.i~i";\~,ho~~ttests"t.haf ':It]h~reis no record of Defendant ever asserting a valid 
·. ~·· ' 

untesolyetfobj~ctiqn to theba1ance shown as due and owing on the monthly statements provided 

to Defendant." AffdfRichmd'Kier,, 8. As plaintiffpas submitted admissible evidence that it 

generated stateitlents for U;ie defendant in the regular course of business, that it mailed those 

stater.hentsto !he defendant()!l a: monthly basis, and that the defendant accepted such.account 

statellients;'and, )Iekirl~<f ;iJaem,~thoutobje-cting within a reasonable amount of time, plaintiff has 

establishectitsptll:na t(!'.Qi:e ease for ajl'~ccooot stated. See American Express Centurion Bank v 
\: ' .- '•' ,. l I ,,, i 

' . 
Williams; 24 A.Q3d571:,'577 (2dD¢Pt2005); see also G~ron v DeSantis, 89 AD3d 603, 604 (1st 

fJept20H); Stephiiizi~R~ Cooper, P;C. v Robert, 78 AD3d 572, 573 (1st Dept 2010). 
/. ~ •• " ' •• , < 
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In oppo"sition".defendant doesnot raise a triable issue of fact. While defendant alleges 

that,plain,tjff !¥ts not established it actually sent the credit card statements to her or how they 

~ere sent,,clefehclant 4oes hot specifically contend that she did not receive the statements. 
<': -

q~ntrary.to defengant's contention,plah1tiff, through Mr. Keir's affidavit, met its burden to 

establish that itmaile4 the statemelits to the defendant on a monthly basis. Aff of Richard Kier, 
' ' . - ,,' ; - .'. -~ . ' . ' - -

irs; s~e Qitiban'/((8cYutfiDflkotgJ fl.4;' yJr/]!Jes, 272 AOZli &15, 817 n 1 (3d Dept 2000) (finding 
• ' '·) .. . (,. i - . -,- '..- -,,, " 

plaintiff presented ~pedific evidenc.ethat monthly statements were mailed to defendant based on 
' . . ' , 

affidavit qf pliai11tiff's .manager vvhiCh specifically stated that it was the regular practice of 

plaintiffs business to ;send c11st~mdrs monthly stiitements detailing outstanding balances, as well 

as PurGhases n;J.8.de a!i4:paYfh.~iits t~ived, and that defendant was -sent such monthly 

statements): 

¥0reoV:ex; 4~fe1:1.~~~ do~'ilJ>tsufficieritly_ dispute the accuracy of the charges or that they 

were noii.rj.cut'fedJ:>yl;i.er. AL,itf&\igh.defenaatitargues that each charge was not particularized in 
·°" .v- _- - .. r' • · ,-· . '' _ . • 

this acti6n;'.sh~:d~e'S~~()t;~pecii$ an;y;,pmiibUlar item tll.at·she claims is not an appropriate charge. 

Plai~ti~,d9~t~~~~•,y~~if~~~~~~t 4~~s;~11d}tdfspUte ~that the charges were never objected to or 
"",'---<·-~·<· ·,.;, .. :,>-"«_;·;~:~;::-:,_;_·_:·~;~:>-/:·"--~·,;_-,· '.'•>i.-.. <:'_ : .. i- ::;:. •'>, '\~~-,.\' ,· ' ' , '1 

c~ajtengti4 ~"~~~~X,;~~~g;~~ ~!~¢.ntfWere sent tq def¢n:dant. In addition, pursuant to the 
,' • ·~- ·..,,. ,'"'e,,~-~~\· .•. :::-·: /. ",,;-:':•,'- -~,.,'•,;;', ' '< ,• 

the c&:4iS~ue1.)cm:cl.~ete0i~;np'~0i{~I1fiont~t$h~ did so. FUrtb.er, the charges list sufficient 
,_, l - ,",,->;,:."" - ~-'/i!"·.', ',:.;, <<·-}• . .,·. ' . '»i" 

>'. _ .. _'.;·-;,:.,/·_. _-·~s_);.·:;-~1«).::
0

_:,.: :"' .,.,:·:_;·~;~ •• :::-~:~--- ~ •• ·:\',_;~i."~'.-,,~/'.·i/: , ·:·.,:_,:·~~::-:·'._ , , :· :·: 
infotmatioii f0x,tle~11~~·~G>°'li~:y;eJ;l~enoo1e to object 

-. ~ "' .·~ "!-'. ;;, . Ai''..'/ ;" ,} 

·Alt~~ : ·~1~~q\int ~i;tle!l.~ the court need not reach the merits of 

. plaintiff's br~~ehdf.ebi1ti~~t'ail¥ct~,fiist emchment clainJ.s. 
' ' - ' _- ' - .'. . ' '' :i-;-~- .. -, ., ' . -. -' ' ~- i ' - . 
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• 

DECISION 

ORDEREI?tliat:the fil.dtfon :for sunuiiary judgment is granted and the Clerk of the Court 

is directed tq:.e~ter:jti(:lg#lent,jn favorofplaintiff and against defendant Annette Simon in the 
,, '·,: ,·· . ; ;·' - ' -:~\(. -.> . ' ' 

amount of $~.4,~J~i'.~4:, tog~~e(wifu, interestas prayed for allowable by law from the date of 
• . ' , - - ~>;, ,·· ·.,,- -- I, -,.. ·, 

Octo.~er 20, Z~lG;}'Uilt,ll ftl~tla,te o£00:try of judgment, as calculated by the Clerk, and thereafter 
- , '. ·.· '• •', _,'.,-. ;\> ' ·: -- ·'-··- .. , "· 

atthestatµtpry ;a,tkJ<::>g~th~r!Withcqsts and. disbursements to be taxed by the Clerk upon 
' :._ ,. -: __ •· ' ' - ' ·' -' \• ' ,· .,:1 

sttbmission.ofaria~pt-Op~aje bill of cgsts;.and ihs further 

ORJJE~~~~~~r~;~~9:39 days ofentry,Ofthis order, plaintiff shall serve upon 

defendant~~~0~~ ~f ~~J8i4~~,/~i¥:riot~ce of entry. 

~:AN,J.S.C. 
Check.~n~.=. (~;l.~~~~!ts~.~~~!~~. , f. JNbN-FINAL DISPOSITION 
Qhee(<< 1f, ~f'Pti~@Al~t~•. ,.'' , .[ t,id ~f!J;,.~\f'.f,>f;)ST , . ', 
J:\Sumniitry .1~Clgillbnt~~~i¢AA ·E,xprlbss ~on Bank v.Simon .. accollntstii:ted ~ SJ granted in favor of p _Jc. wpd 

.FILED 
JUL 11 2014 

'NEW YORK 
.· COUNTY CLERK'S OfFOl 
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