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!\!DEX No. 

SUPRE\ff COURT - STATE OF 1\TW YORK 
l./\.S. PART 4 7 - SUFFOLK COU!\!TY 

PRESENT: 

I I, 11 J. .fl'.RR Y GARGUILO 
Justice of the Supreme Court 

----------------------------------------------------------------)( 

INCORPORidED VILLAGE OF MASTIC 
FffACIL 

Plaintiff: 

- against -

MASTIC BEACH PROPERTY OWNERS 
ASSOCIATION. INC.. 

Defendant. 

----------------------------------------------------------------X 

MOTION DATE 1-15-14 (#004) 
MOTION DATE 1-8-14 (#005) 
ADJ. DA TE 4-2-14 
Mot. Seq. # 004 - MD 

# 005 - MD 

EGAN & GOLDEN, LLP 
Attorney for Plaintiff 
96 South Ocean A venue 
Patchogue, New York 11772 

MILBER MAKRIS PLOUSADIS & SEIDEN, LLP 
Attorney for Defendant 
I 000 Woodbury Road, Suite 402 
Woodbury, New York 11797 

l pon the teil lmving papers numbered I to 40 read on these motions for summary judgment ; Notice of Motion/ Order 
to Shu\v ( CJu.sc and supporting papers I - I 0. IS - 27 ; Notice of Cross Motion and supporting papers_; Answering Affidavits 
and supporting papers 30 - 34 : Replying Affidavits and supporting papers_; Other memoranda of law 11 - 12 13 - 14. 28 -
2'!, _i~ - 36. 37 - 38. 39 - 40 : (and 11fte1 lie<11 i11g counsel in suppo1t 1111d oppmed to the 111otio11) it is. 

ORDERED that these motions are hereby consolidated for purposes of this determination; and it 

ORDERED that the motion by defendant Mastic Beach Property Owners Association, Inc. for an 
'1rdcr pursuant to CPU~ :1212 granting summary judgment dismissing plaintiffs amended complaint is 
Jenice!: and it i-, rurthcr 

ORDERED that the motion by the plaintiff Incorporated Village of Mastic Beach for an order 
mirsw111t lo ('Pl .R 32 l 2 dismissing the defendant's affirmative defenses and granting summary judgment 

11 its l~n mis Lknicd. 

I his is clll actiLm to enforce a deed dated .July 30. 1940 and recorded on August 9. 1940 (the 
,!cul) cumc\ ing certain real property (the property) to the detendant subject to a provision that upon the 
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lurrnatiun ul an 1ncorporatcd village of Mastic Beach. the property was to be conveyed or dedicated by 
th'-' Lkkndant tu said \illage. It is undisputed that the plaintiff was incorporated on September 16. 2010 
~ts thL' lnccirpurated Village of Mastic Beach (plaintiff or Village). Thereafter. the plaintiff made a 
\Hittcn rL'l[UL'St tl1 the defendant to transfer title to the property to the Village. \vhich \vas rejected. The 
p!Ltintiff tl1L'l1 curnmcnced this action alleging. among other things, that the subject provision constitutes 
a cu\ cnant. and that it is entitled to obtain title to the property and money damages resulting from the 
Lk!'emlant"s breach of the covenant and failure to timely comcy title. 

I Ill' dckndant now moves for summary judgment on the grounds that the provision is not a 
cm cnant. that the provision violates the rule against perpetuities, and that its obligation to convey title to 
the property has not yet been '"triggered,·· because the "neighborhood formerly known as Mastic Beach 
has yet to incorporate."" The proponent of a summary judgment motion must make a prirna facie showing 
of entitlement to judgment as a matter of law, tendering sufficient evidence to eliminate any material 
issue of fact (see Alvarez v Prospect Hospital, 68 NY2d 320, 508 NYS2d 923 [1986]; Winegrad v New 
York Univ. Med. Ctr .. 64 NY2d 851, 487 NYS2d 316 [1985]). The burden then shifts to the party 
opposing the motion which must produce evidentiary proof in admissible form sufficient to require a trial 
of the material issues of fact (Rotlt v Barreto, 289 AD2d 557, 735 NYS2d 197 [2d Dept 2001]; Rebecchi 
v Wltitmore. I 72 AD2d 600, 568 NYS2d 423 [2d Dept 1991 J; 0 'Neill v Fisltkill, 134 AD2d 487, 521 
NYS2d 272 /2d Dept 1987]). Furthermore, the parties' competing interest must be viewed ''in a light 
most favorable to the party opposing the motion" (Marine Midland Bank, N.A. v Dino & Artie's 
A. utomatic Transmission Co., 168 AD2d 610. 563 NYS2d 449 [2d Dept 1990]). 

In support or its motion. the defendant submits the affirmation of its attorney. the pleadings, and 
the affidavit or a licensed land surveyor which includes a certified map of the property. In his 
affirmation. counsel for the plaintiff avers that the plaintiff mistakenly contends that said provision 
constitutes a covenant, and that the provision is a condition subsequent which is void and unenforceable 
due to its violation of the rule against perpetuities. 

It is undisputed that the property was granted to the defendant by the grantor, a corporate 
dcn:loper of the property. in the deed. which includes the following provisions: 

THIS CONVEYANCE is made upon the express covenant and 
cunditio11 to \vhich the grantee Assuciatiun b~ the acceptance uf 
this deed agrees that it will pay all taxes and assessments levied ... 

* * * 
!he said Association \Vil! at al! times ... keep and retain for the 
benefit or the lot mvners of Mastic Beach the park areas 
hereinberore described ... 

* * * 
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l 'pun the !lmnation of an incorporated 'ill age or Mastic Beach . the 
grantee .Associat ion agrees that it wil l convey or dedicate without 
cunsidcration to the sa id Village. suc h part of the \\ ithin described 
property as may be included vvithin the described co rporate limits 
of such Village. su bject to a covenant and agreement. however, that 
any premises so conveyed will be kept and maintained for the use 
and benefit of the residents of such Village. 

* * * 
The covenants and conditions above stated shall be deemed to be 
covenants running with the land with the right of re-entry to the 
party of the first part, its successors or ass igns for the breach of any 
covenant affect ing any particular parcel herein described, provided 
however. that such right of re-entry shall not be available agai nst 
any municipal corporation or sovereign authority. 

The construction of a deed is generally a question oflaw for the court (see RPL 240[3]; 
Blangiardo v Horstmann , 32 AD3 d 876, 822 NYS2d 545 [2d Dept 2006): Spencer v Connolly, 
25 AD3d 832 .. 808 NYS2d 789 [3d Dept 2006]; lulucci v James H. Maloy, Inc. , 199 AD2d 720, 606 
N YS2d 59 [3d Dept 1993 ], subject to ordinary rules of construction applicable to other instruments 
(Loch She/drake Assoc. v Evans, 306 NY 297, 118 NE2d 444 [ 1954]; People v Call, 129 Misc 862, 223 
NYS 257 I Sup Ct. Hamilton County 1927]). The paramount rule of construction is that the intention of 
the parties governs (RPL 240r3J ; De Paulis Holding Corp. v Vitale , 66 AD3d 816, 889 NYS2d 191 [2d 
Dept 2009 J: Universal Broadcasting Corp. v Incorporated Vil. of Mineola , 192 AD2d 518 , 596 NYS2d 
I I 1 [ 2d Dept 1993]: to the extent that the parties ' intent can be gathered from the whole instrument and 
is consistent with the rules of law (RPL 240[3]; Schwab v Schwab, 280 AD 139, 112 NYS2d 354 [4th 
Depl 1952 ]: Van De Carr v Scltloss, 277 AD 475, 101NYS2d48 f3d Dept 1950]) . Here. the subject 
language is ambiguous as the g ranto r has used the terms "condition'· and "covenant"' without 
distinguis hing the legal meanings between them. In addi ti on, particular words are not determinative of 
the issue bcl(ire the court (Munro v Syracuse, Lake Shore & N.R.R. Co .. 200 NY 224. 93 NE 516 
I 19 10 ]: Post v JVeil. 11 5 NY 36 1, 22 NE 145 [ 18891 ; Towle v Remsen , 70 NY 303 [ 1877]: see also 
S1d/rJ/k Bus. Ctr. v Applied Digital Data Sys., 78 NY2d 383, 576 NYS2d 65 fl 99 1 ]). 

l lcre . despite the contentions of the parties to thi s litigation. the deed unambiguously provides for 
the grail! to the plaintiff of a l'uture estate subject to a cond ition precedent. This is the case whether the 
grant is considered a remainder or an executory interest. ".A ruture estate subject to a condition 
11rccedcnt is an estate created in favo r of one or more unborn or unascertained persons or in favor of one 
<Jr 11wrc prL'SL'ntly ascertainab le persons upon the occurrence or an uncertain event" (EPTL 6-4.10). 
Pri or lll the L'!Wctment of the r~ PTL, such an interest was traditionally called a contingent remainder and 
it ''<l' llL'CL'ssa ry that the conditi on precedent occur within the peri od permitted for the suspension of the 
11m' L'r or al ic nat ion and the rule against perpetuiti es app li cab le at the time of the making of the deed (see 
.Hott 1•. lckernw11. 92 NY 539. 549 [ 1883J: Walker v Nfarce//11s & & Otisco Lake Ry. Co .. 226 NY 
' -1 7. l ::' .~ ~ l . nei Ill)] 9/; Edward Jo/111 Noble Hosp. of Gouverneur v Board of Foreign Missions of 
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lhL' ccim L'yance herein cannot be a future interest on condition subsequent. as asserted by the 
dck·ndant. as thL' language indicates that the grantor did not intend to reserve a right of reentry to 
reacquire the prnperty in the event of a failure of the defendant to convey the property to the plaintiff 
u1w11 its incurporation. 1 It is \Veil settled that a grantor's retention of a right of reentry. currently called a 
right u J rcdcq uisi ti on. ··is one of the clearest and strongest manifestations supporting a finding of intent 
tu create a luture interest on a condition subsequent" (Suffolk Bus. Ctr. v Applied Digital Data ~vs., 78 
'\Y2d at 388-389. 576 NYS2d at 67-68 [ 1991] citing Munro v Syracuse, Lake Shore & N. R.R. Co .. 
rnpl'll ). Putting aside any ambiguity as to who might be included therein, it is beyond cavil that the 
intent ot'the parties \Vas that the property be used for the lot owners of Mastic Beach. Thus. absent a 
failure by the defendant to so use the property, and considering the grantor's waiver of the right of 
reentry against any municipality incorporated in the future, it would be contrary to that intent for the 
grantor or its successors to reacquire the property. 

In addition, it is determined that the provision requiring the defendant to convey the property to 
the plaintiff upon its incorporation is not a covenant as it is more than ·'a promise to do or refrain from 
doing certain things with respect to real property"' (Suffolk Bus. Ctr. v Applied Digital Data Sys., 
rnprn ). There arc two types of covenants invo I ving real property. The first being real covenants which 
run with the land. and the second being persona] covenants (see Neponsit Prop. Owners' Assn. v 
Emigrant Indus. Sav. Bank, 278 NY 248, 15 NE2d 793 [1938]; Arroyo v Rosenbluth, I 15 Misc2d 655, 
---1-54 NYS2d 610 [Civ Ct Kings County 1982]). Real covenants bind the covenantor, and any and all 
subsequent grantees as well (Arroyo v Rosenbluth. id.). Personal covenants generally bind only the 
covenantor (/\leponsit Prop. Owners' Assn. v Emigrant Indus. Sav. Bank, supra). Here, any interest 
created in the plaintiff by the subject provision cannot bind any subsequent grantee and docs not involve 
the use of the property but the fee itself. In any event, as discussed below, it is determined that, even if 
the provision is found to be a covenant of either type, said provision would impose a burden in 
perpetuity upon the property and it would be unenforceable (see Eagle Enters. v Gross, 39 NY2d 505, 
~8---1- NYS2d 717 r 1976); see also Ci(v (~{New York v Delafield 246 Corp., 236 AD2d 11, 662 NYS2d 
286 r 1st Dept 1997 J: Adler v Simpson, 203 AD2d 69 L 610 NYS2d 351 [3d Dept 1994]). 

\ t t lw t rnw o I the 111<1 king n f the deed , the courts had a I rt'c1cly adopted two fundamental pri nci pie~ 
!,ell\ erning \\ hethcr or not there is a violation of the rule against unlawful suspension of the power of 
1lie11:1tio11. Till' llrst is that the validity of the interest in question must be determined by the 
'-°lrcumstanccs as they exist on the effective date of the instrument creating the interest. and not from 
later L'\ en ts (Matter<~{ Wilcox. 19---1- NY 288. 87 NE 497 [ 1909]: Matter of Roe. 281 NY 54, 24 NE2cl 

' 111 licdlt (1/'the determination that the grantor did not retain a right olreentry or possibility of reverter 
rc':,:;ml the· 'uh1ccl provision, the defendant's contention that the grzrntm"s failure to tile a declaration of intention 

to present.: ,aid m.'hl pu1·suant to RPL 345 e:-:tinguishecl the plaintiffs right to recover herein is without merit. In 
add1t1u1i. the _c1,111tu1 '' 1·ight ol'rc<entry or the possibility of reverter regz1rding other pro\·isions in the deed are not 
he ru 1·c· t lw cu l!rl 
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.~2 ~ [ JlJ19j: . lfatfef'(~/Grace . 232 AD 76. 248 NYS 543 [4th Dept 1931 J. ofjd261NY502. 185 NE 712 
j Jll} _~J : /11 relarl'ie's Trust. 73 NYS2d 246 [Sup Ct. New York County l 947l:st'e a!so Symplumy 
Space 1· Pergola Props .. 88 1\1 Y2d 466. 646 NYS2cl 64 J l 1996 / ). The second is that, for the conveyance 
of 1hc ll.1 tu rL' interest to be found \ 'a lid. the interest must wst \\ ithin the statutory peri od under every 
possible sequence oi' events (Sc /1ett/er v Smith . 41 NY 328 [ 1869]: In re Perkins' Estate. 245 NY 478, 
I 5 7 '\ I 7 SU J 1927 /: !~latter of Site/tan. 157 Misc2d 904. 597 N YS2d l 0 17 (S ur Ct. Erie County 1993 J: 
Matter of lsganaitis. 124 Misc2d I. 475 NYS2d 699 [Sur Ct, Kings County 1983]). Thus, under the 
app l icab lc law. the test whether an interest violates the rule against perpetuiti es is not \Vhether under any 
conti ngency the interest vests within the prescribed period, but rather \Vhether under any contingency it 
\Vi 11 not \est \vi thin the prescribed period (see In re Morgan's Will, 10 l NYS2d 550 [Sur Ct, 
Westchester County 1950/). It has been held that the statutory period under the rule against perpetuities 
is 2 1 years \\he re the parties to an agreement are corporations and no measuring li fe or lives are stated 
in the subject instrument (Metropolitan Transp. Auth. v Bruken Realty Corp., 67 NY2d 156, 501 
'.\IYS2d 306 j1986 /: Bleecker St. Tenants Corp. v Bleeker Jones LLC, 65 AD3d 240, 882 NYS2d 42 
/ I st Dept 2009 / ). 

I !ere. the condition precedent and/or the contingency vesting the plaintiff's future interest in the 
property, its incorporati on as a village, was not certain to occur within 21 years of the making of the 
deed on June 21. 1940. Thus, the language used by the grantor discloses hi s intention to limit the 
bequest upon a condition precedent, the performance of which is unrestricted as to time and permits the 
suspension of the power or alienation and of absolute ownership beyond the statutory period making the 
con\'cyance of the interest vo id (Matter of Kennedy, 15 1 Misc 193, 271 NYS 126 [Sur Ct, New York 
Cou nty 1934]). ln tac t. said incorporation did not occur within the statutory period of the rule against 
pe rpetuit ies. I1owc\ er, it has been held that a gift to a charitable organization yet to be formed does not 
violate the rule against perpetuiti es notwithstanding the possibility that the corporation might not be 
orga ni zed within the statutory period (Maynard v Farmers' Loan & Trust Co. , 208 AD 112, 203 NYS 
83 I 1st Dept 1924 ]. a/Id 238 NY 592, 144 NE 905 [1924] ; In re Duprea, 6 NYS2d 555 [Sur Ct, 
Frankl in Coun ty 1938]) . In add iti on. towns and villages have been held to be proper recipients of 
charitable or benevo lent di spositions of property including, among other thi11gs, public park lands 
(Matter ofS/wtford, 18 Misc2d 953. 188 NYS2d 4 I I [Sur Ct. Co lumbia County l 959]; see also Matter 
(~l Ne /1er . 27<> NY >70 11 939 J; Smith v Incorporated Vil. of Patc/10gue, 285 AD I I 90, 141 NYS2d 244 
J 2d Dept 1955 /:Matter r~f Faxton. 18 Misc2d 192, 184 NYS2d 735 [Sup Ct. Oneida Co unty l 959]). 

1 lcrc. the de!Cndan t has failed to establish its enti tl ement to summary judgment on the ground 
tk1t thL· subject prn,ision violated the rule against perpetuities. ;\s discussed below, there is an issue of 
J'act regarding \vhcther the pl aint iff is the .. municipal corporat ion or sovereign authority" to which the 
~rn nt c1r intended to grant a ruture interest in the property. That is. \Vhethcr this plaint iff is entitled to the 
x11ctit ul' the C'\ception to the rule agains t perpetuities for di spos itions to charitable or benevo lent 

<.'. lllil iL' >. 

111 hi s <1rt ld ~l\ i t. .loseph M. Petito (Petito ) swears that he is a land surveyor licensed in the State of 
\l'\\ York. that he has reviewed. among other things. the deed and the subdi vision boundary maps elated 
; <1 2r, tc1 I ln8 ··ckpicting properties including the ori gi nal ten subdivisions comprising Mastic Beach , 
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\\hich I'> dc~cribl..·d in the ... deed."" l k states that he has attached as an exhibit to his affidavit a copy of a 
map that hL· created and ccrtiticd depicting the ten subdi\ isions described in the deed ""completely 
conu1i11cd \\ ithin a greater area which was recently incorporated as the Village of Mastic Beach."" Petito 
i'unhl..·1· S\\Cdr~ that the plaintiff··as defined in 2010 attcr a re!Crendum was passed to incorporate·· 
incluLkd the cntirl..'ty of the ten subdivisions ··plus additional areas not originally vvithin the confines of 
the uriginal \fastic Beach."" 

It is \\ell settled that the opinion testimony of an expert ··must be based on facts in the record or 
personally kno\\n to the witness"" (see Hamhsch v New York Ci~v Tr. Auth., 63 NY2d 723, 480 NYS2d 
195 [ 1984 J ci1i11g Cassano v Hagstrom, 5 NY2d 643, 646, I 87 NYS2d 1 [1959]; Shi Pei Fang v Heng 
Sang Real~r Corp .. 38 AD3d 520. 835 NYS2d 194 [2d Dept 2007]; Santoni v Bertelsmann Property, 
Inc .. 21 AD3d 712. 800 NYS2d 676 [I st Dept 2005]). An expert ··may not reach a conclusion by 
assuming material facts not supported by the evidence, and may not guess or speculate in drawing a 
conclusion"" (.11:'1:' Shi Pei Fang v Heng Sang Realty Corp. supra). ''Speculation, grounded in theory 
rather than fact is insufficient to defeat a motion for summary judgment" (see Zuckerman v Ciry of New 
York supm: Leggis v Gearhart, 294 AD2d 543, 743 NYS2d 135 [2d Dept 2002]; Levitt v County of 
Suffolk. 14~ AD2d 414, 535 NYS2d 618 [2nd Dept 1988]). Here, to the extent that Petito's affidavit 
attempts to render an expert opinion as to what constitutes the limits of the area known as Mastic Beach, 
it primarily consists of theoretical allegations with no independent factual basis and it is therefore 
speculative. unsubstantiated, and conclusory (see Mestric v Martinez Cleaning Co., 306 AD2d 449, 761 
NYS2d 504 [2d Dept 2003]). More importantly, as discussed below, it begs the question as to what the 
grantor considered to be the limits of the area of Mastic Beach, and its intent in the disposition of the 
future interest contained in the deed. 

Jn his affirmation, counsel for the defendant avers that ··any potential obligation of [the 
defendant] to convey the properties described within the Deed has yet to be triggered ... [because] the 
Deed conveyed certain properties and lands within ten specific subdivisions entitled Mastic Beach, for 
the use of residents solely living within those ten specific subdivisions." He states that the plaintiff was 
formed ""encompassing an area much larger than those specific ten subdivisions.'' enabling residents 
living outside of those ten subdivisions to access and utilize the properties conveyed ""in direct 
contradiction of the intention of both the original grantor and lthe defendant]." Counsel frir the 
dckndant ltJrther contends that because those ten subdivisions have not yet incorporated as a village, the 
dci'c11dant has no obligation tu convey the property set forth in the deed. 

111 su1rnnctr;.. the deed provides for the conveyance of parkland. lots or parcels of real property 
\\hich cannot be developed. title and interests in the bottom of streams. lots or parcels of real property to 
''L' used as playgrounds. recreational fields, or for ··any other purpose for the use and benefit of lot 
,i\\11crs at \Ltstic lkach.". and the right title and interest in all streets. roads. avenues and drives. all as 
,Jcscrihcd \\ithin ll'n subdivision maps filed in the Suffolk County Clerk's Office bet\vcen 1926 and 
I l)j8 l!K· map created and certified by Petito indicates that there arc large areas of the Village that lie 
11utsidc oi'thc lL'll suhcli\·ision maps set forth in the deed. 
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I k r1..'. th1..' in itial qut>stion is whether it \\as the grantor· s in tent at the time of the making orthe 
Lkcd. 'ts \\el l 'ts t ill' intent oi"the defendant. to defi ne the limits of the unincorporated village or hamlet of 
Vias tic Bectch. ctnd to restrict the use and enj oyment of the property corn eyed therein to those residents 
in the l<..' 11 subdi' is ions as opposed to a ll residen ts of the loca l area. ··jEJvery instrument ... transfrrring ... 
~lll L' statc t1! · interes t in real property must be construed according to the intent of the parties, so fa r as 
-;uc: h inlL'nt can he gathered from the vvhole instrument, and is consistent with the rules of law'· (RPL 
240/ 3 /:Pili/lips 1• Iadarola , 81 i\.D3d 1:234. 917 NYS2d 392 [3c! Dept 2011]; De Paulis Holding Corp. v 
Vitale. 66 i\D3d 816. 889 NYS2d 191 [2d Dept 2009]: Universal Broadcasting Corp. vlucorporated 
Vil. o/1Wi11eola. 192 AD:Zd 518. 596 NYS2d l 11 f:Zd Dept 1993]) . Where the language of the deed is 
am biguuus Llr uncertai n a court may cons ider the surrounding circumstances, the situation of the parties, 
and the general subject matter of the transaction (Pepe v A ntlers of Raquette Lake, Inc., 87 AD3d 785, 
92 7 NYS:Zd n2 /3d Dept 201 l]: Blangiardo v Horstmann , 32 AD3d 876, 822 NYS:Zd 545 [2d Dept 
2006 j: Spencer v Connolly, 25 AD3d 832, 808 NYS:Zd 789 [3d Dept 2006]). Here, it is determined that 
the use o I' the term .. Mastic Beach" in the deed is ambiguous as it is not defined therein, and the 
dekndant has fai led to submit any evidence as to its intent or that of the grantor at the time of the making 
of the deed . In addition, as set forth above, thi s ambiguity calls into question whether the plaintiff is the 
village to which the grantor intended to grant a future interest in the property for charitable or benevolent 
purposes. Thus. there arc issues of fact \Nhich require a denial of the defendant's motion for summary 
i udgrnent. 

The la i lure to make a prima fac ie showing of enti tlement to summary judgment requires a denial 
o!'thc motion. regardless of the sufficiency of the opposing papers (see Alvarez v Prospect Hosp. , supra; 
Winegrad 1• Ne w York Univ. Med. Ctr., supra). Accordingly. the defendants motion for summary 
judf.lment is denied. 

Turning to the plaintiffs motion for summary judgment dismissing the defendant's affirmative 
defenses and granting judgment in its favor on the ground that the subject provision is a covenant, not 
su bj ect to the rule against perpetuities, which required the defendant to convey or dedicate the property 
to it upon its incorporation on September 16, 20 l 0. In support of its motion, the plainti ff submits, 
among other things. the plead ings, proof of its incorporat ion, the deed, copies of local newspaper articles 
dated prior tu . and shortly after, the recording of the deed, and portions of unauthenticated publications 
\\ hi ch indicate that they were published by the defendant. The newspaper articles relied on by the 
piai11iilL11 e pL1i1ily inadm iss ible and they have not been considered by the Court in maki ng this 
cklcnni nation ( Young v Fle{//:J', 226 AD2d 454, 640 NYS2d 593 [2nd Dept 1996] [newspaper articles 
subrnit tL'd 011 surnrnary judgment motion consti tute inadmiss ible hearsay I: see also P & N Tiffany 
Props. Inc. 1· Maron. 16 :\ D3d 395, 790 NYS2d 396 [2d Dept 2005]: Platovsky v Ci~)' o/New York. 
275 ,\f)2d (,l) l J_ 7 13 '\YS2d 358 f2cl Dept 2000]) . The defendant has not objected to the admissibility of 
the dt1cu111ents <tlkgedly published by it in 1994 and 2003 . The earlier document is entitl ed 'The History 
nf J\l asti c lkach." and the later is apparently a program Crom the 75 th ann iversary Insta ll ation Ceremony 
li l the <1ssnc idli (111 The 1994 publication contai ns a map \Vhich depicts the I 0 subd ivisions in the deed 
<rnd the mup created by Pet ito. the dcfcndant"s expert . HO\\ e\-c r. neither publication inc ludes any 
i11l \.mrn1t ion bc<1ring upon the issues of fact which preclude a grant of summary judgment to the 
ddcndant. nor do they re so l\ c those issues in the plai ntifCs favor. 
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I he pL1int illh<1s li1ilcd to submi t e\idcnce \\hich would entitle it to a dismissal oJ'thc 
d..:k11d ~ 111t ·s ~11'11r111 ~1 t in.' defenses. Jn additi on. the plaintiff has foiled to establish as a matter of law that 
it is ti ll.' i11 t<.:mkd rn: ipient ol. the 1·uture interest contained in the deed, and that iris entitled to the 
l'\Cl'ptiP11 to til l' rule against perpetuities for charitable or benernlent uses. Accordi ngly. the plaint iffs 
motion !(1r surn rnary judgnK'lll is denied. 

! 
FINAL DISPOSITION _K_ N6N-FINAL DISPOSJTJON 

ARGUito 
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